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PREFACE. 


The present volume has been found insuffi¬ 
cient to complete my original plan, without 
enlarging it to a very disproportionate, as well 
as inconvenient size. It has, therefore, been 
deemed advisable to conclude this volume at the 
entrance upon the doctrine of real estates. That 
great branch of the law forms a system by itself, 
and, together with a general Index to the whole 
work, will afford ample materials for another 
volume ; and I consider myself as being under 
an engagement to that portion of the public who 
have hitherto patronized my labours, to prepare 
it for the press with reasonable diligence. 


New-Yohk, October 10th, 1828. 
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PART V. 


OF THE LAW CONCERNING PERSONAL 
PROPERTY. 


CONTINTED FROM THE SECOND VOLt'ME.' 


LECTURE XLIII. 

OF THE LAW. OF PARTNERSHIP. 

Partnership contracts have been found, by experience, 
to be convenient to persons engaged in trade, and useful 
to the community. Merchants are thereby enabled to con¬ 
solidate their credit, and extend their business. With the 
aid of joint counsel and accumulated capital, a spirit ol 
enterprise is sensibly awakened, and boldness of plan and 
vigour of exertion communicated to mercantile concerns. 
Partnerships have grown with the growth, and multiplied 
with the extension of trade; and the law by which they are 
regulated has been improved by the study and adoption 
of the best usages which the genius of commerce has in¬ 
troduced. It has also been cultivated and greatly en¬ 
larged, under a course of judicial decisions, until the law' 
of partnership has at last attained the precision of a regu¬ 
lar branch of science, and forms a distinguished part of 
the code of commercial jurisprudence. 

In treating of this subject, I shall consider, (1.) the nn- 
Vol. III. 1 



> 01 PERSONAL PROPERTY. [Fart \ 

furc, creation, and extent of partnerships \ ( k 2.) the rights 
and duties of partners, in their relation to each other, and 
to the public; (3.) the dissolution of the contract. 

(I.) Of the nature , creation, and extent of partnerships. 

Partnership is a contract of two or more persons, to 
place their money, effects, labour and skill, or some, or all 
of them, in lawful commerce or business, and to divide 
the profit, and bear the loss, in certain proportions.® If 
one person advances funds, and another furnishes his 
personal services or skill, in carrying on a trade, and 
is to share in the profits, it amounts to a partnership. 6 
But each party must engage to bring into the com¬ 
mon stock something that is valuable; and a mutual 
contribution of that which has value, and can be appre¬ 
ciated, is of the essence of the contract. Credit alone 
seems not to be sufficient, according to Pothier, because 
not of itself a tiling of value f but credit is of great value 


a PuffenJorf Droit de la Nut. liv. 5. oh. 8. s. 1. Pothier , Traitt 
dit Central de Socicte, No. 1 . Repertoire de Jurisprudence , art. Sc* 
:iet6. The French ordinance of 1G73, required the contract of 
partnership to be reduced to writing, and registered ; but that was the 
introduction of a new rule, and the regulation had gone into disuse 
in the time of Pothier, though he considered it to be a sage provision. 
( Pothier , ibid. No. 79. C2. 98.) The new French commercial code 
has retained the regulation of the ordinance, and it requires an ab¬ 
stract of the articles of partnership to be attested, and publicly re¬ 
gistered ; but the omission, though injurious to the parties as between 
themselves, does not affect the rights of third persons. (Code de 
Com. art. 39—44.) So, by the commercial Ordinances of Bilboa, 
confirmed by Philip V. in 1737, edit. N. Y. 1824, ch. 10. se.c. 4. it 
was made necessary, in every partnership, to reduce the articles to 
writing, and acknowledge them before a notary, and file a copy with 
the university, and house of trade. This would seem not to be now 
the general law in Spain ; for it is admitted, that partnerships may 
he formed, as in the English law, tacitly as well as expressly, (/n- 
stitutes of the Civil Law of Spain , by Asso fy Manuel , b. 2. c. IS., 
translated by Johnston, London, 1325.) 
b Pob v. Halsey, 1G Johns. Rep. 34. 

c Pothier , Traiti du Con. de Soc. No. 8, 9, 10. Ferrinc , sur 
fast. 3. 26. Code Napoleon , No. 1833 
ft pnfl>rr t ibid. No, 10 * 
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in a mercantile sense, and it would he difficult for a person 
to lend his credit permanently to a partnership, without 
incurring responsibility as a partner. It would be a valid 
partnership, notwithstanding the whole capital was, in 
the first instance, advanced by one party, if the other 
contributed his time and skill to the business, and al¬ 
though his proportion of gain and loss was to be very une¬ 
qual. It is sufficient that his interest in the profits be not. 
intended as a mere substitute for a commission, or in lieu 
of brokerage, and that he be received into the association 
as a merchant, and not as an agcnt. ft A joint possession 
renders persons tenants in common, but it does not, of 
itself, constitute them partners ; and, therefore, surviving 
partners, and the representatives of a deceased partner, 
are not partners, notwithstanding they have a community 
of interest in the joint stock.* There must bo a commu¬ 
nion of profit to constitute a partnership as between the 
parties. They must not be jointly concerned in the pur¬ 
chase only, but jointly concerned in the future sale. A joint 
purchase, with a view to separate and distinct sales by 
each person on his own account, is not sufficient. If se¬ 
veral persofts, who had never met and contracted together 
as partners, agree to purchase goods in the name of one 
of them only, and to take aliquot shares of the purchase, 
and employ a common agent for the purpose, they do not, 
by that act, become partners, or answerable to the seller in 
that character, provided they are not to be jointly concern¬ 
ed in the resale of their shares, and have not permitted the 
agent to hold them out as jointly answerable with him- 
$el£ c The same distinction was known in the civil law : 
qm nolunt inter se contendere , solcnt per nuntium rem 
emcre in commune ; quod a soclctate longe remotum. d It 


a Reid v. Hollinshead, 4 Barmc. if ’Cress. 367. 
b Pearce v. Chamberlain, 2 Vesry, 3$. 

c Hoare v. Dawes, Dqhet. 371. Coops v. Lv.e. 1 II. Blc?k*. 
d Dig. 17. 0. 33. 
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has been repeatedly recognised in this country, and may 
be considered as a settled rule.* 

If the purchase be on separate* and not on joint account, 
yet if the interests of the purchasers are afterwards min¬ 
gled, with a view to a joint sale, a partnership exists from 
the time that the shares are brought into a common 
mass.* A participation in the loss or profit, or holding 
himself out to the world as a partner, so as to induce others 
to give credit on that assurance, renders a person responsi¬ 
ble as a partner/ A partnership necessarily implies the 
union of two or more persons ; and if a single individual, 
for the purpose of a fictitious credit, was to assume a co¬ 
partnership name or firm, the only real partnership princi¬ 
ple that could be applicable to his case, would be the pre¬ 
ference to be given to creditors dealing with him under that 
description, in the distribution of his effects. But that 
would be inadmissible, and contrary to the grounds upon 
which partnerships are created and sustained ; and so the 
law on this point has, in another country, been understood 
and declared/ If the partnership consists of a large un¬ 
incorporated association, it is usually regulated by special 
agreement; but the established law of the land*in reference 
to such partnerships, is the same as. in ordinary cases, and 
every member of the association (whatever private ar¬ 
rangement there may be to the contrary between the mem¬ 
bers, and which is only a mischievous delusion) is liable for 
all the debts of the concern/ It is, however, the judicial 


a Holmes v. United Insurance Company, 2 Johns. Cases, 3£9. 
Post v. Kimberly, S Johns. Rep. 470. Osborne v. Brennar, 2 Note 
Sf M'Cord, 427. 

b Sims v. Willing, 8 Serg. &{ Raivle, 103. 
c Lord Ellenborough. M‘Iver v. Humble, 16 East, 173. 
d Nairn v. Sir William Forbes, Bell's Commentaries on the Law 
of Scotland , vol. ii. 626. 

t The King v. Dodd, 9 East, 516. Holme6 v. Higgins, 1 Barrnc. 
&' Cress. 74. Hess v. Werts, 4 Serg. Raicle, S56. 
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language in some of the cases, 0 that the members of a 
private association may limit their personal responsibility, 
if there be an explicit stipulation to that effect, made 
with the party with whom they contract, and clearly un¬ 
derstood by him at the time. But stipulations of that kind 
are looked upon unfavourably, as being contrary to the 
general policy of the law -, and it would require a direct 
previous notice of the intended limitation to the party deal¬ 
ing with the company, and his clear understanding of the 
terms of the limitation. Incorporated companies, though 
constituted expressly for the purposes of trade, are not 
partnerships, or joint traders, within the purview of the 
law of partnership, and the stockholders are not personally 
responsible for the company’s debts or engagements, and 
their property is affected only to the extent of their interest 
in the company. To render them personally liable, re¬ 
quires an express provision in the act of incorporation; and 
a disposition to create such an extended responsibility, 
seems to be increasing in our country, and it is calculated 
to check the enterprise of 6uch institutions, and impair the 
credit and value of them as safe investments of capital. 

Though there.be no express articles of copartnership, 
the obligation of a partnership engagement may equally 
be implied in the acts of the parties; and if persons have 
a mutual interest in the profits and loss of any business 
carried on by them, or if they hold themselves out to the 
world as joint traders, they will be held responsible as part¬ 
ners to third persons, whatever may be the real nature of 
their connexion, or of the agreement under which they act. 
If a person partakes of the profits, he is answerable as a 
partner for losses, on the principle, that by taking a part of 
the profits, he takes from the creditors a part of the fund 
which is the proper security for the payment of their 


a Gibson, J., Hess v. West, 4 Serg. Rawle, 491. Platt, J., 
Skinner v. Dayton, 19 Johnson, 587. 
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debts.® Though there should even be a mutual understand¬ 
ing between the members of an association, that they 
should not be partners, and that the party sought to be 
charged as a partner was not to contribute either his mo¬ 
ney or labour, or to partake of the profits, yet, in spite of 
these stipulations, he becomes a partner as against the rest 
of the world, if he lends his name to the company. The 
rule is founded on principles of general policy, to prevent 
the frauds to which creditors would otherwise be exposed . 6 

It is not essential to a legal partnership, that it be con¬ 
fined to commercial business. It may exist between attor¬ 
neys, conveyancers, mechanics, artisans, or farmers, as 
well as between merchants or bankers/ The essence of 
the association is, that they be jointly concerned in profit 
and loss, or in profit only, in some honest and lawful busi¬ 
ness, not immoral in itself, nor prohibited by the law of the 
land; and this is a principle of universal reception.* The 
contract must be for the common benefit of all the parties 
to the association, and though the shares need not be equal, 
jet, as a general rule, all must partake of the profit in some 
rateable proportion, and that proportion, as well as the 
mode of conducting the business, may be modified aqd 
regulated by private agreement, at the pleasure of the par¬ 
ties. If there be no such agreement on the subject, the 
general conclusion of law is, that the partnership losses 
are to be equally borne, and the profits equally divided ;* and 


a De Grey, Ch. J., Grace v. Smith, 2 Blacks. Rep. 998. Eyre, 
Ch. J., Waugh y. Carver, 2 H. Blacks. 247. Cheap v. Cramond, 
4 Barnw Aid. 663. Spencer, J., Dob v. Halsey, 16 Johns* Rep. 40* 
I*: Eyre, Ch. J., ub. sup. Thompson, J., Post v. Kimberly, 
9 Johns. Rep. 489. 

c Willet y. Chambers, Cowp. 814. Gould, J., Coope v. Eyre, 
1 H. Blacks . 43. Pothier , Traits de Soc . No, 55. 

d Dig. 18. 1. 55. 2. Pothier , Traitt du Con. de Soc. n. 14. 
Briggs v. Lawrence, 3 Term Rep. 454. Aubert v. Maze, 2 Bos. 
Pull. 371. Griswold v. Waddington, 16 Johns. Rep. 489. 

e Inst. S. 26. 1. Pothier , ub. sup, n. 73. Peacock v. Peacock. 
JC Vesey , 49. 
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this would be the rule, as I apprehend, even though the 
contribution between the parties consisted entirely of mo¬ 
ney by one, and entirely of labour by another. In equity, 
according to Pothier,each partner should share in the profit 
in proportion to the value of what he brings into the 
common stock, whether it be money, goods, labour, or 
skill; and he should share in the loss in a ratio to 
the gain to which he would, in a prosperous issue to the 
business, have been entitled. He admits, however, that 
the proportion of gain and loss may be varied by agree¬ 
ment, and the agreement may render the extra labour of 
one of the concern, equal to the risk of loss, and a substi¬ 
tute for his share of loss.® 

It is not necessary that every member of the company 
should, in every event, participate in the profits. It would 
be a valid partnership, according to the civil law, if one of 
the members had a reasonable expectation of profit, and 
was, in consequence of his particular art and calling, em¬ 
ployed to sell, and to have a share of the profits if they 
exceeded a certain sum, provided this was granted to him 
by reason of his pains and skill, and not as a gratuity. 6 So, 
one partner may retire under an agreement to abide his 
proportion of risk of loss, and take a sum in gross for his 
share of future uncertain profits, or he may take a gross 
sum as his share of the presumed profits, with an agreement 
that the remaining partners are to assume all risks of 
loss.' But a partnership, in which the entire profit was to 
belong to some of them, in exclusion of others, would be 
manifestly unjust and illegal. It would be what the Ro¬ 
man lawyers called societas leonina , in allusion to the fable 
of the lion, who, having entered into a partnership with 
the other animals of the forest, in hunting, appropriated 
to himself all the prey. d 


a Pothier , ub.sup. No. 15—19. n.’25. 
b Dig. 17. 2. 44. Pothier,ub. sup. n. 13. 
t Pothier , ibid. n. £5, 26. 
d Dig. 17. 2. 29. 2, Pothier, vb. sup. No. 12. 
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There may be a general partnership at large, or it may 
be limited to a particular branch of business, or to one par¬ 
ticular subject/ If two persons should draw a bill of 
exchange, they are considered as partners in respect to the 
bill, though in every other respect they remain distinct. 
By appearing on the bill as partners, the person to whom it 
is negotiated is to collect the relation of the parties from 
the bill itself, and they are not permitted to deny the con¬ 
clusion / This principle has not been extended to the case 
of two persons signing a joint note/ though it is not easy 
to perceive a distinction between the cases/ 


a Lord Mansfield. Willet v. Chambers, Cowp. S16. Code Napo¬ 
leon , No. 1841. 

b Carvick v. Vickery, Doug. 653. note. 

c Hopkins v. Smith, 11 Johns. Rep. 161. 

d The Roman law, which has been followed in France, distin¬ 
guished between two kinds of universal partnership, the one tmtver- 
sonm bononim, and the other universorum quae ex qjuastu veniunt. By 
the first, the parties put into common stock all their property, real 
and persona], then existing, or thereafter to be acquired. All future 
acquisitions by purchase, gift, legacy, or descent, went into this part¬ 
nership as of course, without assignment, unless the gift or legacy 
was declared to be under the condition of not being placed there. 
Such a partnership was charged with all the debts of the parties at 
its commencement, and with all the future debts, and personal and 
family expenses. The validity of such a partnership was not ques¬ 
tioned, notwithstanding it might be extremely unequal, and one might 
bring much more property into it than another, and acquire ten times 
as much by gift, purchase, or succession, and notwithstanding one 
partner might have a family of children, and another be destitute of 
any. ( Pothier , Traits du Cont. de Soc . No. 28—42.) We need 
not be apprehensive that such a partnership will become infectious, 
for it appears to be fruitful in abuse and discord; and in the Code 
Napoleon, No. 1837, the more forbidding features of the connexion 
are removed. Though it embraces all the existing property of the 
parties, and every species of gains, it does not, under the code, ex¬ 
tend to property to be acquired by gift, legacy, or inheritance, and 
every stipulation to that effect is prohibited. The Civil Code of 
Louisiana, which has throughout closely followed the Code Napo- 
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There is no difficulty, in the ordinary course of business, 
with the case of an actual partner, who appears in his cha¬ 
racter of an ostensible partner. The question as to the 
person on whom the responsibility of partner ought to at¬ 
tach in respect to third persons, arises in the case of dor- 
mant partners, who participate in the profits of the trade, 
and conceal their names. They are equally liable when 
discovered, as if their names had appeared in the firm, and 
although they were unknown to be partners at the time of 
the creation of the debt. 41 The question arises also in the case 
of a nominal partner, who has no actual interest in the trade, 
or its profits, but becomes responsible as a partner by suffer¬ 
ing his name to appear to the world as a partner, by which 
means he lends to the partnership the sanction of his cre¬ 
dit. There is a just and marked distinction between part¬ 
nership as respects the public, and partnership as respects 
the parties; and a person may be held liable as a partner 
to third persons, although the agreement does not create a 


Uon, has recognised these universal partnerships applying to all ex¬ 
isting property ; but they roust be created in writing, and registered, 
and they are under the checks mentioned in the French code. Civil 
Code of Louisiana, No. 2800—2805. 

The other species of universal partnership applies only to future 
profits, from whatever source they may be derived ; and it is formed 
when the parties agree to a partnership without any further explana¬ 
tion. In this case, the separate acquisitions of each, by legacy or 
inheritance, are kept separate, and do not enter into the common 
mass; nor does it embrace present real property, but only the future 
issues and profits of it ; and it is not, of course, chargeable with ex¬ 
isting debts, though it was formerly chargeable with them when 
made in that part of France, under the Droit Coutumier . {Pothier, 
ub. sup. n. 43—52. Code Napoleon , No. 1838.) The same kind of 
general partnerships, embracing all the present and future property 
of the parties, is known in the laws of Spain. Institutes by Doctors 
Asso Manuel , b. 2. c. 15. 

a Robinson v. Wilkinson, 3 Price's Exch.Rep . 538. Lord Lough¬ 
borough, 1 H. Blacks. Rep. 48. Pitts ▼. Waugh, 4 Mass. Rep . 424 
Duncan, J., 8 Serg. tf Ramie , 55. 

Vol. ITT. O 
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partnership as between the parties themselves. Though 
the law allows parties to regulate their concerns as they 
please in regard to each other, they cannot, by arrange¬ 
ment among themselves, control their responsibility to 
others; and it is not competent for a person who partakes 
of the profits of a trade, however small his share of those 
profits may be, to withdraw himself from the obligations 
of a partner. Each individual member is answerable in 
solido to the whole amount of the debts, without reference 
to the proportion of his interest, or to the nature of the 
stipulation between him and his associates. By partaking 
of the profits, he diminishes the fund which ought to be 
applied to the payment of the debts of the company. 
Even if it were the intention of the parties that they should 
not be partners, and the person to be charged was not to 
contribute either money or time, or to receive any part of 
the profits, yet, if he lends his name as a partner, or suffers 
his name to continue in the firm after he has ceased to be 
an actual partner, he gives credit to the house; and if he 
were permitted, as against creditors, to deny the partner¬ 
ship, the greatest fraud and injustice would be practised. 
These principles are clearly settled, and are now regarded 
by the English courts as fundamental doctrines \ a and they 
have been as explicitly asserted with us, and are now incor¬ 
porated into the jurisprudence of this country. 6 So strict is 
the law on this point, that even if executors, in the disinte¬ 
rested performance of a trust, continue the testator’s share 


a Hoare v. Dawes, Doug. Rep. 371. Grace v. Smith, £ Wm. 
Blacks. Rep. 998. Waugh v. Carver, 2 H. Blacks. Rep. 235. Hes- 
keth f v. Blanchard, 4 East, 144. Ex parte Hamper, 17 Veaey , 
404. Ex parte Langdale, 18 Vesey , 300. Carlen v. Drury, 1 Ves. 
fy Bea. 157. Cheap v. Cramond, 4 Bamw. ff Aid . 663. Best, J. Y 
Smith v. Watson, 2 Bamw. fy Cress. 401. 

.b Purviance v. M‘Clintee, 6 Serg. fy Rawle , 259. Gill v. Kuhn, 
ibid. 333. Dob v. Halsey, 16 Johns. Rep. 40. Shubrick v. Fisher, 
2 Desaltss. Ch.Rep. 148. Osborne v. Brennan, 2 Nott M'Cord, 
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in a partnership concern in trade, for the benefit of his 
infant children, they may render themselves personally lia¬ 
ble as dormant partners. 0 

A person may be allowed, in special cases, to receive 
part of the profits of a business without becoming a legal 
or responsible partner. To allow a clerk, or agent, a por¬ 
tion of the profits of sales as a compensation for labour, or 
a factor such a per-centage on the amount of sales, does 
not render the agent or factor a partner, when it appears 
to be intended merely as a mode of payment adopted to 
increase and secure exertion, and when it is not understood 
to be an interest in the profits in the character of profits. 
Seamen take a share by agreement with the ship-owner, in 
the profits of a whale fishery, by way of compensation for 
their services; and shipments from this country to India, 
upon half profits, are usual, and the responsibility of part¬ 
ners has never been supposed to flow from such special 
agreements/ This distinction seems to be definitively es¬ 
tablished by a series of decisions, and it is not now to be 
questioned; and yet Lord Eldon regarded the distinction 
with regret, and mentioned it frequently with pointed dis¬ 
approbation, as being too refined and subtle, and the rea¬ 
son of which, he said, he could not well comprehend.* 


a Wightman v. Townroe. 1 i Vault if Seltp. 412. The better way 
would be, for the executors, in such cases, to have the trade carried 
on for the benefit of the infants, under the direction of the Court of 
Chancery, as has frequently been done in England. See 4 Johns . 
Ch. Rep. 627. 

h Dixon v. Cooper, S Wils. 40. Cheap v. Cramond, 4 Bamw. 
if Aid. 670. Benjamin v. Porteus, i H. Blacks. 590. Meyer v. 
Sharpe, 5 Taunton , 74. Hesketh v. Blanchard, 4 East, 144. Dry 
v. Boswell, 1 Campb. JY. P. 329. Wilkenson v. Frazier, 4 Esp. N. 
P. 182. Muzzy v. Whitney, 10 Johns. Rep. 226. Rice v. Austin, 
17 Man. Rep 206. 

c Ex parte Hamper, 17 Vesey , 404. Ex parte Rowlandson, 
1 Rose, 89. Ex parte Watson, 19 Vesey , 453. Mr. Cary , in his re¬ 
cent treatise on the Law of Partnership , p. 11., vindicates the princi¬ 
ple on which the above distinction is founded, and insists that it is 
perfectly clear and just. 
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The English law does not admit of partnerships with a 
restricted responsibility. In many parts of Europe, limited 
partnerships are admitted, provided they be entered on a 
register.® Thus, in France, by the ordinance of 1673, 
limited partnerships (la Societe en commandite) were esta¬ 
blished, by which one or more persons, responsible in solido 
as general partners, were associated with one or more 
sleeping partners, who furnished a certain proportion of 
capital, and were liable only to the extent of the funds fur¬ 
nished. This kind of partnership has been continued and 
regulated by the new code of commerce ; b and it is like¬ 
wise introduced into the Louisianian code,under the title of 
partnership in commendamj It is supposed to be well 
calculated to bring dormant capital into active and useful 
employment; and this species of partnership has, accord¬ 
ingly, been authorized by a recent statute of New-York.** 
By that statute a limited partnership may consist of one or 
more partners jointly and severally responsible according 
to the existing laws, who are called general partners, and 
one or more partners who furnish certain funds to the com¬ 
mon stock, and whose liability shall extend no further than 
the fund furnished, and who are called special partners. 
The names of the special partners are not to be used in 
the firm, nor are they to transact any business on account 
of the partnership, or be employed for that purpose as 
agents, attorneys, or otherwise; but they may, neverthe¬ 
less, advise as to the management of the partnership con¬ 
cern. Before such a partnership can act, a register must 
be made in the clerk’s office of the county, with an accom¬ 
panying affidavit and certificate of the title of the firm, 


a Lord Loughborough, 1 H. Blacks. Rep. 48. 
b Repertoire de Jurisprudence , par Merlin , tit. Societe , art. 2. 
Code de Commerce, b. 1. tit. 3. sec. 1. 
c Civil Code of Louisiana , art. 2810. 

d Laws of N. Y . April, 1822. sess. 45. ch. 244., and sess. 50. ch. 
238. 
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and the names of the partners, and the amount of capital 
furnished by the special partners, and the period of the 
partnership, and the capital advanced by the special part¬ 
ners, must be in cash. No such partnership can make as¬ 
signments or transfers, or create any lien, with the intent to 
give preference to creditors. The special partners may re¬ 
ceive an annual interest on the capital invested, provided 
there be no reduction of the original capital; but they can¬ 
not be permitted to claim as creditors, in case of the in¬ 
solvency of the partnership. It is easy to perceive, that 
the provisions of the act have been taken, in most of the 
essential points, from the French regulations in the com¬ 
mercial code, and it is the first instance in the history of 
the legislation of this state, that the statute law of any other 
country than that of Great Britain, has been closely imi¬ 
tated and adopted. 

It is a general and well established principle, that when 
a person joins a partnership as a member, he does not, 
without a special promise, assume the previous debts of the 
firm, nor is he bound by them. To render persons jointly 
liable upon a contract as partners, they must have a joint 
interest contemporary with the formation of the con¬ 
tract* If, however, goods are purchased in pursuance of a 
previous agreement between two or more persons, that one 
of them should purchase the goods on joint account, in a 
foreign adventure, they are all answerable to the seller for 
the price, as partners, even though their names were not 
announced to the seller; for the previous agreement made 
the partnership precede the purchase, and a joint interest 
attached in the goods at the instant of the purchase.* 

II. Of the rights and duties of partners in their relation 
to each other , and to the public. 

1. Of the interest of partners in their stock in trade. 

Partners are joint tenants of their stock in trade, but 


a Saville v. Robertson, 4 Term Rep. 720. Young v. Hunter, 
4 Taunt. Rep. 582. Poindexter r. Waddy, 6 Munf. Rep. 418. 
b Gouth waite r. Duckwoith. 12 East. 421. 



li 


OF PERSONAL PROPERTY. 


[Part V. 


without the jus accrescendi , or right of survivorship ; and 
this, according to Lord Coke,® was part of the law mer¬ 
chant, for the advancement and continuance of commerce 
and trade. It would seem, however, to have been a point 
of some doubt as late as the middle of the seventeenth 
century, whether the doctrine of survivorship did not apply ; 
for the Lord Keeper, in Jcffereys v. Small* observed, that 
it was common, at that time, for traders, in articles of co¬ 
partnership, to provide against survivorship, though he de¬ 
clared, that the provision was clearly unnecessary. On the 
death of one partner, his representatives become tenants 
in common with the survivor, and with respect to choses in 
action , survivorship so far exists at law, that the remedy to 
reduce them into possession vests exclusively in the survi¬ 
vor, for the benefit of all the parties in interest. 6 But no 
partner has an exclusive right to any part of the joint stock, 
until a balance of accounts be struck between him and his 
copartners, and the amount of his interest accurately ascer¬ 
tained. The interest of each partner in the partnership 
property, is his share in the surplus, after the partnership ac¬ 
counts are settled, and all just claims satisfied/ 

If partnership capital be invested in land for the benefit 
of the company, though it may be a joint tenancy in law, 
yet equity will hold it to be a tenancy in common, and as 
forming part of the partnership fund ; and the better opi¬ 
nion would seem to be, that equity will consider the person 
in whom the legal estate is vested, as trustee for the whole 
concern, and the property will be entitled to be distri¬ 
buted as personal estate.® The same point has been ex¬ 


ec Co. Lilt. 182. a. 
b 1 Fern. 217. 

c Martin v. Crompe, 1 Lord Raym. 340. 

d Nicoll v. Mumford, 4 Johns. Ch. Rep. 522. Fox v. Hanbury, 
Cowp. Rep. 445. Taylor v. Fields, 4 Vesey , 39G. 15 Vesey, 559. 

note, S. C. 

e Thornton v. Dixon, 3 Bro. Ch. Cas. 199. Lord Loughborough 
in Smith v. Smith, 5 Vesey , 189. Ripley v. Waterworth, 7 Vesey , 
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lensively discussed and considered in this country, and the 
weight of authority, and the reason and justice of the case 
undoubtedly is, that real estate acquired with partnership 
funds, and held by partners in common, may be conveyed 
or charged by one partner, on his private account, to the 
extent of his legal title, whether that legal title covers the 
whole, or a part of the estate, provided the purchaser or 
mortgagee dealt with him bona fide , and without notice of 
the partnership rights, and there was nothing in the trans¬ 
action from which notice might reasonably be infer¬ 
red . 0 In Tennessee, an estate so held in joint tenan¬ 
cy by partners for the purposes of trade, may be sold by 
the survivor, in whom is the legal title; but he will be sub¬ 
ject to account to the representatives of the deceased part¬ 
ner for their proportion of the proceeds.® In this state, 
the Supreme Court, upon the strength of the ultimate opi¬ 
nion of Lord Thurlow, in Thornton v. Dixon , and of the 
opinion of the Master of the Rolls, in Balmain v. Shore, 
declared, in Coles v. Coles , 0 that the principles and rules 
of law applicable to partnerships, and which govern and 
regulate the disposition of the partnership property, did not 
apply to real estates, and that in the absence of special 
covenants between the parties, real estate owned by part¬ 
ners, was to be considered and treated as such, without 
any reference to the partnership. The language of the 
Supreme Court of Massachusetts in Goodwin v. Richard¬ 
son, d is nearly to the same effect; and it seemed to be 


424. Featherstenhaugb v. Fenwick, 17 Vesty, 298. Lord Eldon, 
in Townsend v. Devaynes, cited in Goto on Partnership, 54. edit. Phil. 
1825, and in Crawshay v. Maule, 1 Swanston , 521. Contra, Sir 
Win. Grant, in Bell v. Phyn, 7 Vtsey, 455. and Balmain v. Shore, 
9 Vesey, 500. Gow on Partnership, 54, 55 

a Forde v. Herron, 4 Mvnf. 316. M'Dermot v. Laurence, 7 Serg. 
Sf Rawle , 498. 

b M'Alister v. Montgomery, S Hayw. 96. 
c lb Johns. Rep. 159. 
d 11 Mass. Rep. 
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considered, that partners, purchasing an estate out of the 
joint funds, and taking one conveyance to themselves as 
tenants in common, would hold their undivided moieties 
in separate and independent titles, and that the same would 
go, on the insolvency of the firm, or on the death of either, 
to pay their respective creditors at large. 

These latter cases, and particularly the one in New- 
York,goto the entire subversion of the equity doctrine now 
prevalent in England ; but the other American decisions are 
more restricted in their operation, and are not inconsistent 
with the most correct and improved view of the English 
law. Their object is to secure the rights of purchasers 
and encumbrancers without notice, from being affected by 
a claim of partnership rights of which they were ignorant. 
In Edgar v. Donnallyf a right to land had been acquired 
with partnership stock, and a title taken in the name of 
the surviving partner, and a claimant under the deceased 
partner was held entitled in equity to a moiety of the land, 
against a purchaser from the survivor, with notice of the 
partnership right. This was a recognition of the true rule 
of equity on the subject. 

In NicoU v. Mumfardf it was held, that ship owners were 
tenants in common, and were not to be considered as part¬ 
ners, nor liable each in solido , nor entitled in the settlement 
of accounts, on the principle of partnership. The doctrine 
of Lord Hardwicke on this point, in Doddington v. Hal - 
let, c was considered to be overruled by the modern deci¬ 
sions in chancery, d and by the universal understanding in 
the commercial world. But when the case of NicoU v. 
Mumford was reviewed in the Court of Errors/ the doc- 


a 2 Munf. S87. 
b 4 Johns. Ch. Rep. 522. 
c 1 Vesey, 497. 

d See 5 Vesey, 575. 2 Ves. fy Rea. 242. 2 Rose, 76. 78. 1 A ton- 
tagu on Partnership, 102. note, 
e 20 Johns. Rep . 611. 
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trine of Lord Hardwicke was considered, by the majority of 
the judges, to be the better doctrine ; and no doubt there 
may be a special partnership in a ship, as well as in the 
cargo, in regard to a particular voyage or adventure. It 
was assumed by the court in Lamb v. Durant* that vessels, 
as well as other chattels, might be held in strict partnership, 
with all the control in each partner incident to commercial 
partnerships. 

(2.) Acts by which one partner may bind a firm. 

The act of each partner in transactions relating to the 
partnership, is considered the act of all, and binds all. He 
can buy and sell partnership effects, and make contracts in 
reference to the business of the firm, and pay and receive, 
and draw and endorse, and accept bills and notes. Acts 
in which they all unite, differ in nothing in respect to legal 
consequences, from transactions in which they are concern¬ 
ed individually; but it is the capacity by which each part¬ 
ner is enabled to act as a principal, and as the authorized 
agent of his copartners, that gives credit and efficacy to 
the association. The act of one partner, though on his 
private account, and contrary to the private arrangement 
among themselves, will bind all the parties, if made with¬ 
out knowledge in the other party of the arrangement, and 
in a matter which, according to the usual course of dealing, 
has reference to business transacted by the firm. 4 

The books abound with numerous and subtle distinctions 
on the subject of the extent of the power of one partner 
to bind the company, and I shall not attempt to do more 


a It Mass. Rep. 54. 

6 Hope v. Cunt, cited in I East's Rep. 53. Swan v. Steele, 
7 East's Rep. £10. Rothwell v. Humphreys, 1 Esp. N. P. 406. 
Abbott. Ch. J„ Sandilands v. Marsh, £ Bamtc. fy Aid. 673. Ex 
parte Agace, 2 Cox's Cases, 31 £. Shippen, J., Gerard v. Basse, 
1 Dallas' Rep. 119. Parker, Ch. J., in Lamb ▼. Durant, 12 Mass . 
Rep. 56, 57. Mills v. Barber, 4 Day's Rep. 428. Pothier, TroiU 
dtt Con. de Soc. No. ge—105. 

VOL. III. 3 
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than select the leading rules, and give a general analysis of 
the cases. 

In all contracts concerning negotiable paper, the act 
of one partner binds all; and even though he signs his 
individual name, provided it appears, on the face of the 
paper, to be on partnership account, and to be intended to 
have a joint operation. 0 But if a bill or note be drawn by 
one partner in his own name only, and without appearing 
to be on partnership account, the partnership is not bound 
by the signature, even though it was made for a partnership 
purpose/ If, however, the bill be drawn by one partner 
in his own name, upon the firm, on partnership account, 
the act of drawing has been held to amount, in judgment 
of law, to an acceptance of the bill by the drawer in be¬ 
half of the firm, and to bind the firm as an accepted bill/ 
And though the partnership be not bound at law in such a 
case, it is held, that equity will enforce payment from it, if 
the bill was actually drawn on partnership account/ Even 
if the paper was made in a case which was not in its na¬ 
ture a partnership transaction, yet it will bind the firm if it 
was done in the name of the firm, and there be evidence 
that it was done under its express or implied sanction.' But 
if partnership security be taken from one partner, without 
the previous knowledge and consent of the others, for a 
debt which the creditor knew at the time was the private 
debt of the particular partner, it would be a fraudulent 
transaction, and clearly void in respect to the partner¬ 
ship/ So, if from the subject matter of the contract, or 


a Mason v. Rumsey, 1 Campb. A*. P. 384. 
b Siffkin v. Walker, 2 Campb . 308. Ripley v. Kingsbury, 

1 Day's Rep. 150. note. Eraly v. Lye, 15 East's Rep. 7. 

c Dougal v. Cowles, 5 Day's Rep. 511. 
d Van Reims Dyk v. Kane, 1 Gall. Rep. 630. 
e Ex parte Peele, 6 Vesey , 602. 

f Arden v- Sharpe, 2 Esp. N. P. 524. Shirreff v. Wilks, 1 East's 
Rep. 48. Ex parte Bonbonus, 8 Vesey, 540. Livingston v. Haslie, 

2 Caines' Rep. 246. Lansing v. Gaine and Ten Eyck, 2 Johns. Rep. 
SOft. Baird t. Cochran, 4 Serg. fy Rawle , S97. Cbazournes v. 
Edwards, S Pickering , A 
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the course of dealing of the partnership, the creditor was 
chargeable with constructive knowledge of that fact, the 
partnership 19 not liable a There is no distinction in prin¬ 
ciple upon this point between general and special partner¬ 
ships, and the question, in all cases, is a question of notice, 
express or constructive. All partnerships are more or less 
limited. There is none that embraces, at the same time, 
every branch of business; and when a person deals with 
one of the partners in a matter not within the scope of the 
partnership, the intendment of law will be, unless there 
be circumstances, or proof in the case, to destroy the pre¬ 
sumption, that he deals with him on his private account, 
notwithstanding the partnership name be assumed. 4 The 
conclusion is otherwise, if the subject matter of the con¬ 
tract was consistent with the partnership business, and the 
defendants would be bound to show that the contract was 
out of the regular course of the partnership dealings/ 
When the business of a partnership is defined, known, or 
declared, and the company do not appear to the world in 
any other light than the one exhibited, one of the part¬ 
ners cannot make a valid partnership engagement, except 
on partnership account There must be at least some evi¬ 
dence of previous authority beyond the mere circumstance 
of partnership, to make such a contract binding. If the 
public have the usual means of knowledge given them, 
and no acts have been done or suffered by the partnership 
to mislead them, every man is presumed to know the extent 
of the partnership with whose members he deals ; and when 
a person takes a partnership engagement without the 
consent or authority of the firm, for a matter that has no 
reference to the business of the firm, and is not within the 


a Green ?. Deakin, 2 StarHe's N. P. 347. New-York Firem. In¬ 
surance Company v. Bennett, 5 Conn. Rep. 574. 

6 4 Johns. Rep. 277, 278. Spencer, J. f Dob v. Halsey, 16 Johns. 
Rep. 38. 

c Doty v. Bates, 11 Johns. Rep. 544. 
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scope of its authority, or its regular course of dealing, he 
is, in judgment of law, guilty of a fraud.® 

If, however, the negotiable paper of a firm be given by 
one partner on his private account, and that paper, issued 
within the general scope of the authority of the firm, 
passes into the hands of a bona Jide holder, who has no no¬ 
tice, either actually or constructively, of the consideration 
of the instrument; or if one partner should purchase, on 
his private account, an article in which the firm dealt, or 
which had an immediate connexion with the business of 
the firm, a different rule applies, and one which requires 
the knowledge of its being a private, and not a partner¬ 
ship transaction, to be brought home to the claimant. 
These are general principles, which are considered to be 
well established in the English and American jurispru¬ 
dence. 4 

With respect to the power of each partner over the part¬ 
nership property, it is settled, that each one, in ordinary 
cases, and in the absence of fraud on the part of the pur¬ 
chaser, has the complete jus disponendi of the whole partner¬ 
ship interests, and is considered to be the authorized agent 
of the firm. He can sell the effects, or compound or dis¬ 
charge the partnership debts. This power results from 
the nature of the business, and is indispensable to the safety 
of the public, and the successful operations of the partner¬ 
ship/ A like power in each partner exists in respect to 


a Abbott, Ch. J., and Bayley, J., Sandilands ▼. Marsh, 2 Barnic. 
if Aid. 673. 

b Ridley v. Taylor, 13 East's Rep. 175. Williams v Thomas, 
6 Esp. N. P. 18 Lord Eldon, Ex parte Peele, 6 Vtsey , 604., and 
Ex parte Bonbonus, 8 Vesey , 544. Arden v. ISharpe, 2 Esp. N. P. 
524. Wells v. Masterman, ibid. 731. Bond v. Gibson, 1 Campb. 
2V. P. 185. Usher v. Dauncey, 4 ibid. 97. Livingston v. Roosevelt, 

4 Johns. Rep. 251. New-York Fire Insurance Company v. Bennett, 

5 Conn. Rep. 574. 

c Fox v. Hanbury, Cotop. Rep. 445. Best, J., in Barton v. Wil¬ 
liams, 5 Barnic. if Aid. 395. Piersons v. Hooker, 3 Johns. Rep. 68. 
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purchases on joint account, and it is no matter with what 
fraudulent views the goods were purchased, or to what 
purposes they are applied by the purchasing partner, if the 
seller be clear of the imputation of collusion. A sale to 
one partner, in a case within the scope and course of the 
partnership business, is, in judgment of law, a sale to the 
partnership." But if the purchase be contrary to a stipu¬ 
lation between the partners, and that stipulation be made 
known to the seller, or if, before the purchase or delivery, 
one of the partners expressly forbids the same on joint ac¬ 
count, it has been repeatedly decided, that the seller must 
show a subsequent assent of the other partners, or that tho 
goods came to the use of the firm/ This salutary check 
to the power of each partner to bind the firm, was derived 
from the civil law. In re pari poliorem causam esse prohi - 
bentis constat. e It has been questioned, however, whether 
the dissent of one partner, where the partnership consists 
of more than two, will affect the validity of a partnership 
contract in the usual course of business, and within the 
scope of the concern, made by the majority of the firm. 
The efficacy of the dissent was, in some small degree, shaken 
by the Court of Exchequer in Rooth v. Quin ; d and in 
Kirk v. Hodgson,* it was considered, that the act of the 
majority, done in good faith, must govern in copartnership 


Mills v. Barber, 4 Day's Rep. 428. Lamb v. Durant, 12 Mass. Rep . 
54. Harrison v. Sterry, 5 Cranch's Rep. 289. Pothitr , Traiti du 
Con. de Soc . No. 67. 69. 72. 90. 

a Willet v. Chambers, Cowp. Rep. 814. Rap v. Latham, vBamw. 
if Aid. 795. Bond v. Gibson, 1 Campb N. P. 185. Baldwin, J. f 
5 Day's Rep. 515. Spencer, >.,15 Johns. Rep. 422. 

b Willis v. Dyson, 1 Starkie's N. P. 164. Galway v. Matthew, 
1 Campb. N. P. 403. 10 East's Rep. 264. S. C. Leavitt v. Peck, 

3 Conn. Rep. 124. 

c Dig. 10.3. 28. Pothier , Traile de Soc. No. 90. 
d 7 Price's Rep. 193. 
t 3 Johns. Ch. Rep. 400. 
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business, and control the objection of the minority, unless 
special provision in the articles of association be made to 
the contrary. But this last decision related only to the 
case of the management of the interior concerns of the 
partners among themselves, and to that it is to be confined. 
The weight of authority is decidedly in favour of the power 
of a partner to interfere and arrest the firm from the obli¬ 
gation of an inchoate purchase which is deemed injurious. 
This is the rule in France in ordinary commercial partner¬ 
ships ; and yet, if by the terms of the partnership, the 
management of its business be confided to one of the part¬ 
ners, the exercise of his powers in good faith, will be valid 
even against the will, and in opposition to the dissent, of 
the other members.® 

A partner may pledge, as well as sell, the partnership 
effects, in a case free from collusion, if done in the usual 
mode of dealing, and it has relation to the trade in which the 
partners are engaged, and when the pawnee had no know¬ 
ledge that the property was partnership property.* But 
this principle does not extend to part owners engaged in a 
particular purchase, for they are regarded as tenants in 
common, and no member can convey to the pawnee a 
greater interest than he himself has in the concern. 6 And 
if one partner acts fraudulently with strangers in a matter 
within the scope of the partnership authority, the firm is, 
nevertheless, bound by the contract. The connexion itself 
is a declaration to the world of the good faith and integrity 
of the members of the association, and an implied under¬ 
taking to be responsible for the acts of each within the 
compass of the partnership concerns/ 


a Pothier . Traite du Con. de Soc. No. 71. 90. 
b Raba v. Hyland, 1 Gow'3 N. P. 132. Tupper v. Haythorne, in 
Chancery, repoitedin a note to the case in Gow. 
c Barton v. Williams, 5 Bamw. if Aid. 395. 
d Willet v. Chambers, Cowp. Rep . 814. Rapp v. Latham, 
2 Bamw. if Aid. 795. 
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It was formerly understoood, that one partner might 
bind his copartners by a guaranty, or letter of credit, in 
the name of the firmand Lord Eldon, in the case Ex 
parte Gordon considered the point too clear for argument. 
But a different principle seems to have been adopted ; and 
it is now held, both in England and in this country, that 
one partner is not authorized to bind the partnership by a 
guaranty of the debt of a third person, without a special 
authority for that purpose, or one to be implied from the 
previous course of dealing between the parties, unless the 
guaranty be afterwards adopted and acted upon by the 
firm. The guaranty must have reference to the regular 
course of business transacted by the partnership, and then 
it will be obligatory upon the company, and this is the 
principle on which the distinction rests/ The same gene¬ 
ral rule applies when one partner gives the copartnership 
as surety for another without the authority or consent of the 
firm, for this would be pledging the partnership responsibi¬ 
lity in a matter entirely unconnected with the partnership 
business.* 

Nor can one partner charge the firm by deed, with a 
debt, even in commercial dealings. It would be inconsis¬ 
tent with technical rules, and contrary to the general policy 
of the law ; for the execution of a deed requires a special 
authority ; and such a power has been deemed by the Eng¬ 
lish courts to be of dangerous tendency, as it would enable 
one partner to give to a favourite creditor a mortgage or 
a lien on the real estates of the other partners.* But one 
partner, by the special authority of his copartners under 


a Hope v. Cust, cited in 1 East's Rep. 53. 
b 15 Vtsey, 286. 

c Duncan v. Lowndes, 3 Campb N. P. 478. Sandilands v.Marsh, 
2 Barnw. Aid. 673. Crawford v. Stirling, 4 Esp. N. P. £07. 
Sutton and M'Nickle v. Iiwine, 12 Serg. ifRawle. 13. 

d Foot v. Sabin, 19 Johns. Rep 154. New-York Firem. Insurance 
Company v. Bennett, 5 Conn. Rep. 574. 
t Harrison v. Jackson, 7 Term Rep. £07. 
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seal, and if in their presence, by parol authority, may exe¬ 
cute a deed for them in a transaction in which they were 
all interested. It amounts, in judgment of law, to an exe¬ 
cution of the deed by all the partners, though sealed by 
one of them only ; a and the general doctrine of the Eng¬ 
lish law on this point has been clearly recognised and set¬ 
tled by numerous decisions in our American courts. 6 

One par n r may by deed execute the ordinary release of 
a debt belonging to the copartnership, and thereby bar the 
firm of a right which it possessed jointly. This is within 
’the general control of the partnership funds, and within 
the right which each partner possesses, to collect debts, 
and receive payment, and to give a discharge. The rule of 
law and equity is the same, and it must be a case of collu¬ 
sion for fraudulent purposes, between the partner and the 
debtor, that will destroy the effect of the release/ A re¬ 
lease by one partner, to a partnership debtor, after the dis¬ 
solution of the partnership, has been held to be a bar of 
any action at law against the debtor/ So, also, in bank¬ 
ruptcy, one partner may execute a deed, and do any other 


a Ball v. Dunsterville, 4 Term Rep. 313. Williams v. Walsby, 

4 Esp. N. P. 220. Steiglitz v Egginton, 1 Holt's N. P. 141. 

b Gerard v. Basse, 1 Dallas' Rep. 119. Green v. Beals, 2 Carnes' 
Rep. 254. Clement v. Brush, 3 Johns. Cos. 180. Mackay v. 
Bloodgood, 9 Johns. Rep. 285. Anon., 2 Hayw. N. C. Rep. 99. 
Mills v. Barber, 4 Day's Rep 428. Garland v. Davidson, 3 Munf. 
Rep. 189. In the marginal note giving the substance of the decision 
in the Court of Errors in Skinner v. Dayton, 19 Johns. Rep . 513. 
it is stated generally, that the authority for one partner to bind the 
association by deed may be by parol ; but, I apprehend, that neither 
the decision m that case, nor the language of the court, goes beyond 
the English cases in the effect to be given to a parol authority, and 
that the marginal note of my learned friend the reporter, ought not 
to receive any other construction. 

c Tooker’s case, 2 Co. 68. Ruddock’s case, 6 Co. 25. Hawk- 
shaw v. Parkins, 2 Swanst. Rep. 576—580. Pierson v. Hooker, 

5 Johns. Rep. 68. Bruen v. Marquand, 17 Johns. Rep. 58. 
d Salmon v. Davis, 4 Binney's Rep . 375. 
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act requisite in proceedings in bankruptcy, and thereby 
bind the partnership. This is another exception to the ge¬ 
neral rule, that one partner cannot bind the company by 
deed.* Nor can one partner bind the firm by a submis¬ 
sion to arbitration, even of matters arising out of the busi¬ 
ness of the firm. The principle is, that there is no implied 
authority, except so far as it is necessary to carry on the 
business of the firm.* 

The acknowledgment of an antecedent debt by a single 
partner, during the continuance of the partnership, will 
bind the firm equally with the creation of the debt in the 
first instance; and it will take the case out of the statute of 
limitations, if it be a clear and unqualified acknowledg¬ 
ment of the debt. Whether any such acknowledgment, or 
promise to pay, if made by one partner after the dissolu¬ 
tion of the partnership, will bind a firm, or take a case out 
of the statute, as to the other partners, has been for some 
time an unsettled, and quite a vexed question, in the books. 
In Whitcomb v. Whiting, c it was held, that the admission 
of one joint maker of a note took the case out of the sta¬ 
tute as to the other maker, and that decision has been fol¬ 
lowed in this country/ The doctrine of that case has 
even been extended to acknowledgments by a* partner after 
the dissolution of the partnership, in relation to antecedent 
transactions, on the ground, that as to them, the partnership 
still continued.' But there have been just and necessary 
qualifications annexed to the general principle; for, after the 
dissolution of a partnership, the power of the members to 


a Ex parte Hodgkinson, 19 Vesey^ 291. 

6 Stead v. Salt, 9 Bingham's Rep. 101. Kartliaus v. Ferrer, 

1 Peters. Rep. HI. 

e Doug. Rep. 952. 

d Bound v. Lathrop, 4 Conn. Rep. 336. Hunt v. Bridgham, 
£ Pick. Rep. 5B1. 

e Wood v. Braddick, 1 Taunt. Rep. 104. Simpson ads. Geddes, 

2 Bay's Rep. 539. 

Vol. III. 


1 




26 


OP PERSONAL PROPERTY. 


[Part V. 


bind the firm ceases, and an acknowledgment of a debt will 
not, of itself, be sufficient, inasmuch as that would, in 
effect, be keeping the firm in life and activity.® To give 
that acknowledgment any force, the existence of the ori¬ 
ginal partnership debt must be proved or admitted aliunde} 
Of late, however, the decision in Whitcomb v. Whiting has 
been very much questioned in England, and it seems now 
to be considered as an unsound authority by the court 
which originally pronounced it. c And we have the best 
authority in this country for the conclusion, that the ac¬ 
knowledgment of a debt by a partner, after the dissolution 
of the partnership, will be of no avail,*and will not take 
the debt out of the statute as to the other partner, on the 
ground, that the power to create a new right against the 
partnership, does not exist in any partner after the dissolu¬ 
tion of it; and the acknowledgment of a debt barred by 
the statute of limitations, is not the mere continuation of 
the original promise, but a new contract springing out of, 
and supported by, the original consideration. This is the 
doctrine, not only in Pennsylvania, but in the Supreme 
Court of the United States and the law in England, and 
in this country, seem equally to be tending to this conclu¬ 
sion. 

If, however, in the terms of dissolution of a partnership, 
one partner be authorized to use the name of the firm in 
the prosecution of suits, he may bind all by a note for him¬ 
self and his partners, in a matter concerning judicial pro¬ 
ceedings.* 


a Hackley v. Patrick, 3 Johns. Rep. 536. Walden v. Sherburne, 
15 ibid. 409. Chardon v. Colder, 2 Const Rep. S. C. 685. 

b Smith v. Ludlows, 6 Johns. Rep. £67. Johnson v. Beardslee, 
15 ibid. 3. 

c Atkins v. Tredgold, 2 Bamio. if Cress. £3. 
d Bell v. Morrison, 1 Peters. Rep. 351. Case decided in Pennsyl¬ 
vania, December, 1827, and cited ibid. 369. note. 
e Burton v. Issit, 5 Barnw. if Aid. 267. 
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The business and contracts of a partner, distinct from, 
and independent of, the business of the partnership, are on 
his own account; and yet it is said, that one partner cannot 
be permitted to deal on his own private account in any 
matter which is obviously at variance with the business of 
the partnership, and that the company would be entitled 
to claim the benefit of every such contract. The object 
of this rule is to withdraw from each partner the tempta¬ 
tion to bestow more attention, and exercise a sharper sa¬ 
gacity, in respect to his own purchases and sales, than to 
the concerns of the partnership in the same line of busi¬ 
ness.® The rule is evidently founded in sound policy; 
and the same rule is applied to the case of a master of a 
vessel, charged with a cargo for a foreign market, and in 
which he has a joint concern. 6 

III. Of the dissolution of partnership. 

If a partnership be formed for a single purpose or trans¬ 
action, it ceases as soon as the business is completed; and 
nothing can be more natural and reasonable than the rule 
of the civil law, that a partnership in any business should 
cease when there was an end put to the business itsel£* If 
the partnership be for a definite period, it terminates of 
course when the period arrives. But in that case, and in 
the case in which the period of its duration is not fixed, it 
may terminate from various causes, which I shall now en¬ 
deavour to explain, as well as trace the consequences of 
the dissolution. 

A partnership may be dissolved by the voluntary act of 


o Pothitr , TraitS du Con. de Soc. No. 59. Glassington v. 
Tb waites, 1 Sim. if Stu. 133. 
b Boulay Paty , Court de Droit Com. tom. 2. 94. 
c Inst. 3. 26. 6. Extincto subjeeto , tollitur adjunctum. Pothitr , 
TraiU de Soc. No. 140—143., illustrates this rule in his usual man¬ 
ner, by a number of plain and familiar examples. 16 Johns. Rep. 
491. 8. P. 
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the parties, or of one of them, and by the death, insanity, 
or bankruptcy of either, and by judicial decree, or by 
such a change in the condition of one of the parties as dis¬ 
ables him to perform his part of the duty. It may also be 
dissolved by operation of law, by reason of war between 
the governments to which the partners respectively belong, 
so as to render the business carried on by the association 
impracticable and unlawful.® 

(1.) Dissolution by the voluntary act of either 'partner. 

It is an established principle in the law of partnership, 
that if it be without any definite period, any partner may 
withdraw at a moment’s notice, when he pleases, and dis¬ 
solve the partnership. 4 The civil law, and the English 
law, contain the same rule on the subject/ The existence 
of engagements with third persons does not prevent the 
dissolution by the act of the parties, or either of them, 
though those engagements will not be affected, and the 
partnership will still continue as to all antecedent concerns, 
until they are duly adjusted and settled.* A reasonable 
notice of the dissolution might be very advantageous to 
the company, but it is not requisite ; and a partner may, if 
he pleases, in a case free from fraud, choose a very unsea¬ 
sonable moment for the exercise of his right A sense of 
common interest is deemed a sufficient security against the 


a Inst. 9. 26. sec. 7, 8. Vinnivs, h- t. 9. 26. 4. Hub. in Inst. 
lib. 9. tit. 26. sec. 6. Pothier , Con. de Soc. No. 147,148. 11 Kwey, 
5. 1 Stoanst. Rep. 480. 508. 16 Johns. Rep. 491. 

b Peacock t. Peacock, 16 Vesey, 49. Fealherstonhaugh v. Fen« 
wick, 17 Vesty % 298. Lord Eldon, in 1 Stoanst. Rep. 508. 
c Inst. 9. 26. 4. Code, 4. 37. 5. 

d Pothier , Traiti de Soc. No. 150. says, that the dissolution by 
the act of a party ought to be done in good faith, and seasonably*— 
debet esse facta bona fide et tcmpestive. He states the case of an ad¬ 
vantageous bargain for the partners being in contemplation, and one 
of them, with a view to appropriate the bargain to himself, suddenly 
dissolves the partnership. A dissolution at such a moment, he justly 
concludes, would he unavailing. 
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abuse of the discretion.* Though the partnership be con¬ 
stituted by deed, a notice in the gazette by one partner, is 
evidence of a dissolution of the partnership as against the 
party to the notice, even if the partnership articles require 
a dissolution by deed.* 

But if the parties have formed a partnership by articles, 
for a definite period, in that case it is said, that it cannot 
be dissolved without mutual consent before the period ar¬ 
rives/ This is the assumed principle of law by Lord Eldon 
in Peacock v. Peacock , d and in Crawshay v. Maule ;• and 
yet in Marquand v. The New- York Man. Company / it 
was held, that the voluntary assignment by one partner, 
of all his interest in the concern, dissolved the partner¬ 
ship, though it was stipulated in the articles, that the 
partnership was to continue until two of the partners 
should demand a dissolution, and the other partners wished 
the business to be continued, notwithstanding the assign¬ 
ment. And in Skinner v. Dayton / it was held by one of 
the judges,* that there was no such thing as an indissoluble 
partnership. It was revocable in its own nature, and each 
party might, by giving due notice, dissolve the partnership 
as to all future capacity of the firm to bind him by con¬ 
tract ; and he had the same legal power, even though the 
parties had covenanted with each other that the partner 
ship should continue for such a period of time. The only 
consequence of such a revocation of the partnership power 
in the intermediate time, would be, that the partner would 
subject himself to a claim of damages for a breach of the 


a 17 Vesey, 308, 309. 

b Doe aod Waithman v. Miles, 1 Starter's V. P. 181. 
c Gow on Partnership, 303. 305. edit. Fhil. lo£5. 
d 16 Vtsty , 56. 
e 1 Stsanst. Rep. 495. 
f 17 Johns. Rep. 5*5. 
g 19 Johns. Rep. 538. 
h Mr. Justice Platt. 
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covenant. Such a power would seem to be implied in the 
capacity of a partner, to interfere and dissent from a pur¬ 
chase or contract about to be made by his associates ; and 
the commentators on the Institutes lay down the principle 
as drawn from the civil law, that each partner has a power 
to dissolve the connexion at any time, notwithstanding any 
convention to the contrary, and that the power results from 
the nature of the association. They hold every such con¬ 
vention null, and that it is for the public interest that no 
partner should be obliged to continue in such a partnership 
against his will, inasmuch as the community of goods in 
such a case engenders discord and litigation.® 

The marriage of a feme sole partner would likewise ope¬ 
rate as a dissolution of the partnership, because her capa¬ 
city to act ceases, and she becomes subjected to the con¬ 
trol of her husband, and it is not in the power of any one 
partner to introduce, by his own act, the agency of a new 
partner into the firm. 

(2.) By the death of a partner. 

The death of either party is, ipso facto , a dissolution of 
the partnership, however numerous the association may 
be. The personal qualities of each partner enter into the 
consideration of the contract, and the survivors ought not 
to be held bound without a new assent, when, perhaps, the 
abilities and skill, or character and credit of the deceased 
partner, were the inducements to the formation of the con¬ 
nexion.Pothier says, that the representatives of the de¬ 
ceased partner are bound by new contracts made in the 


a Adeo autem visum est ex natura esse societatis vnius dissertsu 
totam dissolvi , ut quamvis ab initio convenerit , ut societas perpetuo 
duraret, aut ne liceret ab ea resiiire invitis cateris; tamen tale "pactum, 
tanquam factum contra naturam socie tatis , cujus in aternum nulla coi - 
tio est contemnere licet. Pinnius in Inst. 3. £6. 4 pi. 1. Ferriere , 
ibid. tom. 5. 156. Dig . 17. £. 14. 

b Pothier , Traiti du Cont. de Society n. 146. Inst . 3. £6. 5. Vin- 
nius , h. t. Pearce v. Chamberlain, £ Vesey^ sen. S3. Lord Elden t 
3. Merivale, 614. 1 Swanst, Rep. 509. 
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name of the partnership, by the survivor, until notice be 
given of the death, or it be presumed to have been re- 
ceived. a But Lord Eldon was of opinion that the death 
of the partner did, of itself, work the dissolution ; and he 
was not prepared to say, notwithstanding all he had read 
on the subject, that a deceased partner’s estate became lia¬ 
ble to the debts of the continuing partners, for want of no¬ 
tice of such dissolution.® In the Roman law, and in the 
commentaries of the civilians, every subject connected with 
the doctrine of partnership is considered with admirable sa¬ 
gacity and precision; but, in this instance, the rule was 
carried so far, that even a stipulation that, in the case of 
the death of either partner, the heir of the deceased should 
be admitted into the partnership, was declared void/ The 
provision in the Roman law was followed by Argou, in his in¬ 
stitutes of the F rench la w. d Pothier was of opinion, however, 
that the civil law abounded in too much refinement on this 
point, and that if there be a provision, in the original arti¬ 
cles of partnership, for the continuance of the rights of part¬ 
nership in the representatives of the deceased, it would be 
valid/ His opinion has been followed in the Code Napo¬ 
leon / and in the English law, such a provision in the articles 
of partnership for the benefit of the representatives of a de¬ 
ceased partner, is not questioned ; and it was expressly sus¬ 
tained by Lord Talbot.^ 

A community of interest still exists between the survivor 
and the representatives of the deceased partner, and those 


a Pothier , Traitt du Cont. de Soc. No. 156, 157. 
b Vulliamy v. Noble, 3 Merivale , 614. 
c Dig. 17. 2. 35. 52. 59. 
d Inst, au Droit Francois, 1.3. ch. 23. 
t Pothier , ub. sup. No. 145. 
f Art. 1868. 

g Wrexham y. Hudleston, 1 Sioanston , 514. not©. Pearce v. 
Chamberlain, 2 Vtsty % sen. 33. Balmain v. Shore, 9 Fesey, 500. 
Warner v. Cunningham, 3 Dow's Pari. Cos. 76. Gratz v. Bayard, 11 
Serg. If Rawle, 41. 
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representatives have a right to insist on the application of 
the joint property to the payment of the joint debts, and a 
due distribution of the surplus. So long as those objects re¬ 
main to be accomplished, the partnership may be considered 
as having a limited continuance. If the survivor does not 
account in a reasonable time, a Court of Chancery will 
grant an injunction to restrain him from acting, and appoint 
a receiver, and direct the accounts to be taken.® If the 
surviving partner be insolvent, the effects in the hands of 
the representatives of the deceased partner are liable, in 
equity, for the partnership debts ; and it is no objection to 
the claim that the creditor has not used due diligence in 
prosecuting the surviving partner, before his insolvency *, for 
the debt is joint and several, and equally a charge upon the 
assets of the deceased partner, and against the person and 
estate of the survivor/ 

(3.) By the insanity of a partner. 

Insanity does not work a dissolution of partnership, ipso 
facto . It depends upon circumstances, under the sound 
discretion of the Court of Chancery. But if the lunacy be 
confirmed and duly ascertained, it may now be laid down 
as a general rule, notwithstanding the decision of Lord 
Talbot to the contrary, that, as partners are respectively to 
contribute skill and industry, as well as capital, to the busi¬ 
ness of the concern, the inability of a partner by reason of 
lunacy is a sound and just cause for the interference of the 
Court of Chancery to dissolve the partnership, and have the 
accounts taken, and the property duly applied/ 


a Ex parte Ruffin, 6 Vesey , 126. Hartz v. Schroder, 8 Testy , 
317. Ex parte Williams, 11 Vesey. 5. Peacock v. Peacock, 16 
Vesey, 57. Wilson v. Greenwood, 1 Stoanst. Rep. 480. Crawshay v. 
Maule, ibid. 506. Murray v. Mumford, 6 Cotoen , 441. 16 Johns. Rep. 
493. 

b Hamersly v. Lambert, 2 Johns. Ch. Rep. 508- 
c Wrexham v. Hudleston, cited 1 Stoanst. Rep. 514. note. Sa y- 
er v. Bennet, 1 Cox's Cas . 107. Waters v. Taylor, 2 Ves. Sf Bea. 
301. 
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(4.) By bankruptcy of a partner. 

Bankruptcy, either of the whole partnership, or of an in¬ 
dividual member, dissolves a partnership ; and the assignees 
become, as to the interest of the bankrupt partner, tenants 
in common with the solvent partners, subject to all the 
rights of the other partners ; and a community of interest 
exists between them, until the affairs of the company are 
settled. The dissolution of the partnership follows neces¬ 
sarily,under those statutes of bankruptcy, which avoid all the 
acts of the bankrupt from the day of his bankruptcy, and 
from the necessity of the thing, as all the property of the 
bankrupt is vested in his assignees, who cannot carry on 
the trade.® A voluntary and bona fide assignment by a 
partner of all his interest in the partnership stock, has the 
same effect, and dissolves the partnership. 6 The dissolu¬ 
tion takes place, and the joint tenancy is severed, from the 
time that the partner, against whom the commission issues, 
is adjudged a bankrupt, and the dissolution relates back to 
the act of bankruptcy. The bankruptcy operates to pre¬ 
vent the solvent partner from dealing with the partnership 
property as if the partnership continued ; but, in respect to 
past transactions, he has a lien on the joint funds for the 
purpose of duly applying them in liquidation and payment 
of the partnership debts, and is entitled to retain them un¬ 
til the partnership accounts be taken.® If all the interest 
of a partner be seized and sold on execution, that fact will 
likewise terminate the partnership, because all his share of 
the joint estate is transferred, by act of law, to the vendee 
of the sheriff, who becomes a tenant in common with the 
solvent partners. I have not met with any adjudication 


a Fox v. Hanbury, Cowp. 445. Lord Eldon, Ex parte Williams, 
11 Vesey, 5. Wilson v. Greenwood, 1 Sloanst. Rep. 482. Marquand 
v. N. Y. Man. Co. 17 Johns. Rep. 525. 
b Inst. 3. 26. 8. 17 Johns. Rep. 525. 

c Harvey v. Crickett, M. fy Selio. 336. Barker v. Goodair, 1 ! 
Vtsey, 78. Dutton v. Morrison, 17 Vesey, 193. 

Vol. III. 5 
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upon the point in the English law, though it is frequently 
assumed but it follows, as a necessary consequence, from 
the sale of his interest, and it is equivalent in that respect 
to a voluntary assignment. It was a rule of the civil law, 
that the partnership was dissolv ed by the insolvency of one 
of the members, and an assignment of his property to his 
creditors, or by a compulsory sale of them by judicial pro¬ 
cess on behalf of his creditors. 6 

(5.) By judicial decree . 

We have seen, that the partnership may be dissolved by 
the decree of the Court of Chancery, in the case of insanity. 
It may also be dissolved at the instance of a member, 
and against the consent of the rest, when the business for 
which it was created is found to be impracticable, and the 
property invested liable to be wasted and lost. c It may 
be dissolved when the whole scheme of the association is 
found to be visionary, or founded upon erroneous princi¬ 
ples.* 2 So, if the conduct of a partner be such as renders 
it impracticable to carry on the business, or there be a gross 
abuse of good faith between the parties, the Court of 
Chancery, on the complaint of a partner, may, in its dis¬ 
cretion, dissolve the association, notwithstanding the other 
members object to it. But the court will require a strong 
case to be made out, before it will dissolve a partnership, 
and decree a sale of the whole concern. It may restrain 
a single partner from doing improper acts in future; but the 
parties, as in another kind of partnership, enter into it for 
better and worse, and the court has no jurisdiction to make 
a separation between them for trifling causes, as because 
one of them is less good tempered or accommodating than 


a So stated arguendo in Sayer v. Bennett, 1 Montagu on Part. 
note 16. Gow on Partnership , S10. 

b Diet, du Digest par Thevenot Dessaules , art. Socittt % No. 56. 70. 
c Baring v. Dix, 1 Cox's Cas. 213. 

d Buckley v. Cater, and Pearce v. Piper, referred to for that pur¬ 
pose by Lord Eldon, in 3 Ves. Bea. 181. See, also, to the same 
point, Reeve v. Parkins, 2 Jacob Walk. 390. 
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the other. The conduct must amount to an exclusion of 
one partner from his proper agency in the house, or be such 
as renders it impossible to carry on the business upon the 
terms stipulated. 4 A breach of covenants in articles which 
is important in its consequences, or when there has been a 
studied and continued inattention to a covenant, and to the 
application of the associates to observe it, will be sufficient 
to authorize the court to interfere by injunction to restrain 
the breach of the covenant, or, under circumstances, to 
dissolve the partnership. 6 The French law also allowed 
of a dissolution within the stipulated period, if one of the 
parties was of such bad temper that the other could not 
reasonably live with him, or if his conduct was so irregular 
as to cause great injury to the society. 0 A mere tempta¬ 
tion to abuse partnership property is not sufficient to in¬ 
duce the court to interfere by injunction but when a 
partner acts with gross impropriety or folly, and there is 
a strong probability that the safety of the firm, and the 
rights of creditors, depend upon the interference of Chan¬ 
cery, it forms a proper case for the protection of that juris¬ 
diction to be thrown over the concern.* 

In some instances, chancery will restrain a partner from 
an unseasonable dissolution of the connexion, and on the 
same principle that it will interfere to stay waste, and pre¬ 
vent an irreparable mischief; and such a power was as¬ 
sumed by Lord Apsley in 1771, without any question being 
made as to the fitness of the exercise of it/ In the civil 
law it was held by the civilians to be a clear point, that an 


a Waters v. Taylor, 2 Vcs. if Bca. 299. Goodman v. Whitcomb, 
1 Jacob Walk. 569. 
b Marshall ▼. Colraan, 2 Jacob if W. 266. 
c Inst, au Droit Fran;ois par Argou, tom. 2. 249. 
d Glassington v. Thwaites, i Simon 8f Stu. 124. 
e Tilghman, Ch. J. ( 11 Strg. if Raich , 48. 
f Clavanj v. Van Sommer, cited in 3 Wood. Lee. 416. and 
1 Steanst. Rep. 511. note. 
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action might be instituted by, or on behalf of, the part¬ 
nership, if a partner, in a case in which no provision was 
made by the articles, should undertake to dissolve the part¬ 
nership at an unseasonable moment; and they went on the 
ground, that the good of the association ought to control 
the convenience of any individual member.® But such a 
power, acting upon the strict legal right of a party, is ex¬ 
tremely difficult to define, and 1 should think rather hazard¬ 
ous and embarrassing in its exercise. 

(6.) By the inability of the parties to act. 

Pothiersays, that if a partnership had been contracted 
between two persons, founded on the contribution of ca¬ 
pital by the one, and of personal labour and skill by the 
other, and the latter should become disabled by the palsy 
to afford either the labour or skill, the partnership would be 
dissolved, because the object of it could not be fulfilled. 6 
This conclusion would be extremely reasonable, for the 
case would be analogous in principle to that of insanity, 
and equally proper for equitable relief. 

If the partners were subjects of different governments, a 
war between the two governments would at once interrupt, 
and render unlawful, all trading and commercial inter¬ 
course, and, by necessary consequence, work a dissolution 
of all commercial partnerships existing between the sub¬ 
jects of the two nations residing within their respective do¬ 
minions. A state of war creates disabilities, imposes re¬ 
straints, and exacts duties, altogether inconsistent with the 
continuance of every such relation. This subject has been 
largely discussed, and the doctrine explicitly settled and 
declared by the courts of justice in this state/ 

(7.) Consequences of the dissolution. 

When a partnership is actually ended by death, notice, 


a Dig. 17. 2. 65. 5. Pothier , Traits de Soc . No. 150, 151. 
b Traite de Soc. No. 142. 

c Griswold v. Waddington, 15 Johns. Rep. 57. S. C. 16 Johns. 
Rep. 4S8. 
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or other effectual mode, no person can make use of the 
joint property in the way of trade, or inconsistently with 
the purpose of settling the affairs of the partnership, and 
winding up the concern. The power of one partner to 
bind the firm, ceases immediately on its dissolution, and 
the partners, from that time, become distinct persons, and 
tenants in common of the joint stock. One partner can¬ 
not endorse bills and notes previously given to the firm, so 
as to bind it. If the paper w as even endorsed before the 
dissolution, and not put into circulation until afterwards, 
all the partners must unite in putting it into circulation, in 
order to bind them.® But until the purpose of finishing 
the prior concerns be accomplished, the partnership, as we 
have already seen, may be said to continue ; and if the ob¬ 
ject be in danger of being defeated by the unjustifiable 
acts or conduct of any of the partners, a court of equity 
w ill interfere, and appoint a manager or receiver to con¬ 
duct and settle the business. 6 On the dissolution by death, 
the surviving partner settles the affairs of the concern, and 
the Court of Chancery will not arrest the business from 
him, and appoint a receiver, unless confidence be destroyed 
by his mismanagement or improper conduct/ Each party 
may insist on a sale of the joint stock ; and when a court 
of equity winds up the concerns of a partnership, it is done 
by a sale of the property, and a conversion of it into mo¬ 
ney. If, however, before a sale, the partner in possession 
of the capita] continues the trade with the joint property, 
he will be bound to account with the other partner for the 


a Kilgour ▼. Finlyson, 1 H. Blacks. Rep. 155. Abelv. Button, 
3 Esp. N. P. Rep. 108. Lansing v. Gaine and Ten Eyck, £ Johns. 
Rep. 300. Sanford v. Mickles, 4 ibid. ££4. Foltz v. Pourie, 
£ Desauss. Ch. Rep. 40. 

h Wilson v. Greenwood, 1 Sioanst. Rep.480. Crawshey v. Maule, 
ibid. 506. 5£8. 

c Philips v. Atkinson, £ Bro . Ch. Cas. £7£. 
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profits of the trade, subject to just allowances.® The 
joint creditors have the primary claim upon the joint fund, 
for as the partnership property has been acquired by means 
of partnership debts, those debts have, in equity, a priority 
of claim to be discharged, and the partnership debts are 
to be settled before any division of the funds takes place. 
This claim of the joint creditors is not such a lien upon 
the property, but that a bunaJide alienation to a purchaser 
for valuable consideration, by the partners, or either of 
them, before judgment and execution, will be held valid. 
These are just and obvious principles of equity on which 
we need not enlarge, and they have been recognised and 
settled by a series of English and American decisions. 4 

To render the dissolution safe and effectual, there must 
be due notice given of it to the world, and it is held, that a 
firm may be bound, after the dissolution of a partnership, 
by a contract made by one partner in the usual course of 
business, and in the name of the firm, with a person who 
contracted on the faith of the partnership, and had no no¬ 
tice of the dissolution. The principle on which this re¬ 
sponsibility proceeds, is the negligence of the partners in 
leaving the world in ignorance of the fact of the dissolu¬ 
tion, and leaving strangers to conclude that the partnership 
continued, and to bestow faith and confidence to the part¬ 
nership name in consequence of that belief. 

What shall be sufficient constructive or implied notice 
of the dissolution has been a vexed question in the books. 
A notice in one of the public and regular newspapers of 


a Crawshay v. Collins, 15 Vesey , 218. Featherstonhaugh v. 
Fenwick, 17 ibid. "298. 

b West v. Skip, 1 Vesey , sen. 456- Ex parte Ruffin, 6 Vesey, 119. 
Ex parte Fell, 10 Vesey, 347. The Master of the Rolls, Campbell 
v. Mullett, 2 Swanst Rep. 608. 610. Ex parte Harris, 1 Maddock's 
Ch. Rep. 583. Murray v. Murray, 5 Johns Ch. Rep. 60. Wod- 
drop v. Ward, 3 Desauss S. C. Rep. 203. White v. Union Ins. Co., 
1 Nott if M l Cord's Rep. 557. Ridgely v. Carey, 4 Har. if M'Henry , 
167. 
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the city or county where the partnership business was car¬ 
ried on, is the usual mode of giving the information, and 
may, in ordinary cases, be quite sufficient. But even the 
sufficiency of that notice might be questioned in many 
cases, unless it was shown, that the party entitled to notice 
was in the habit of reading the paper. 0 Public notice 
given in some such reasonable way, would not be actual 
and express notice, but it would be good presumptive evi¬ 
dence for a jury to conclude all persons who have not had 
any previous dealings with the firm. As to persons who 
have been previously in the habit of dealing with the firm, 
it is requisite that actual notice be brought home to the 
creditor, or, at least, that it be given under circumstances 
from which actual notice may be inferred. If the facts are 
all found or ascertained, the reasonableness of notice may 
be a question of Jaw for the court, and so it was held in 
Mowatt v. Howland ; b but generally it will be a mixed 
question of law and fact to be submitted to a jury under 
the direction of the court, whether notice in the particular 
case, under all the circumstances, has been sufficient to 
justify the inference of actual or constructive knowledge of 
the fact of the dissolution/ The weight of authority 


a In the case of carriers, a notice limiting their responsibility was 
held oot to be sufficiently given, though constantly published in a 
weekly newspaper which the party had taken for three years. It 
could not be intended, said the court, that a party read all the con¬ 
tents of any newspaper he might chance to take. (Rowley v. Horne, 
S Bing. Rep. 2.) This was doing away all constructive notice, and 
the objection was severely sustained. I should apprehend, that such 
notice was proper evidence for a jury, and from which they might 
infer actual notice. 
b 3 Day's Rep . 353. 

c Godfrey v. Turnbull, 1 Esp. N. P. 371. Parkin v, Carruthers, 
3 ibid. 248. Gorham v. Thompson, Peake's N. P. Cas. 42. Gra¬ 
ham v. Hope, ibid. 154. Leeson v. Holt, 1 Starkie's Rep. 186. Jen¬ 
kins ▼. Blizard, ibid. 420. Williams v. Keats, 2 Starkie's Rep. 290. 
Wright v. Pulham, 2 Chitty , 121. Rooth v. Quin, 7 Price’s Rep. 
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seems now to be, that notice in one of the usual advertising 
gazettes of the place where the business was carried on, 
and published in a fair and usual manner, is not presump¬ 
tive evidence merely, but conclusive evidence of the fact 
as to all persons who have not been previous dealers with 
the partnership. Nor is notice, in fact, requisite, when a 
partnership is dissolved by operation of law. A declara¬ 
tion of war puts an end to the continuance of a commercial 
partnership, between subjects of the two countries, having 
each his domicil in his own country, and such an official 
solemn act of government is notice to all the world of the 
most authentic and monitory kind, and supercedes the ne¬ 
cessity of any other. a 

When a single partner retires from the firm, the same 
notice is requisite to protect from continued responsibility; 
and even if due notice be given, yet if the retiring partner 
willingly suffers his name to continue in the firm, he will 
still be holden . 6 But if the use of the name of the former 
firm be continued without his authority, and the retiring 
partner had given due notice of the dissolution of the con¬ 
nexion, he is not responsible for the use of his name without 
his consent or authority, and without any act to warrant it; 
and he is not bound to take legal measures to have the use of 
the former name of the firm discontinued. Persons must in¬ 
quire, and know, at their peril, who are truly designated by 
the firm. c A dormant partner may withdraw without giving 
public notice of the dissolution of the partnership; for, being 
unknown as a partner, the firm was not trusted on his ac- 


193. Lansing v. Ten Eyck, 2 Johns. Rep. 300. Ketcham v. Clark, 
6 ibid. 144. Graves v Merry, 6 Cowen's Rep. 701. Martin v. Wal¬ 
ton, 1 McCord's Rep. 16. Bank of South Carolina v. Humphreys, 
ibid. 388. Whitman v Leonard, 3 Pick. Rep. 177. 

a Griswold v. Waddington, 15 Johns. Rep. 57. 16 Johns. Rep. 

494. 

b Williams v. Keats, 2 Starkie's Rep. 290. Brown v. Leonard, 2 
Chitty’s Rep. 120. 

c Newsome v. Coles, 2 Campb. Rep. 6X7. 
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count, and he is chargeable only for debts contracted du¬ 
ring the time he was actually a partner.® In the case of 
an infant partner, his acts and contracts are of course void¬ 
able ; but if, on arriving at full age, the infant does not dis¬ 
affirm the partnership, and give notice of it to those with 
whom the partnership have had dealings, he will be respon¬ 
sible for subsequent debts contracted on the credit of the 
partnership. The ground of the rule is, that the infant 
acted as partner during his infancy, and when he comes of 
age he neglects to inform the world that he is not a part¬ 
ner, and suffers it to deal under mistake and delusion.* 
Having thus far collected and reviewed the general 
principles which constitute the law of partnership, and fol¬ 
lowed those principles into their practical details, the plan 
of these lectures will not permit me to go more minutely 
into the subject, or to consider the legal and equitable re¬ 
medies which exist between partners, and between them 
and third persons, in relation to the various rights and du¬ 
ties which belong to the association. The questions arising 
upon those remedies, and particularly in respect to the 
settlement of the partnership estate, in the various cases 
of dissolution, and especially of dissolution by bankruptcy, 
are subtle and numerous. The decrees in equity under 
this head abound with minute and refined distinctions, and 
they form a comprehensive and very complicated part of 
this branch of commercial Iaw. c 


a Evans v. Drummond, 4 Esp. N. P. Rep. 80. Armstrong v. 
Hussey, 12 Serg. fy Rawle , 315. 

b Goode v. Harrison, 5 Bamw. if Aid. 147. 

c Among those English treatises which enter more at large on the 
law of partnership, I would refer the student to a valuable summary 
of the law of partners, in the third volume of Mr. Chitty’s large 
Treatise on the Laws of Commerce and Manufactures , and the Con¬ 
tracts relating thereto; and, more especially, to the American edi¬ 
tion of Mr. Cow's Practical Treatise on the Late of Partnership , 
from which I have derived great assistance. The American editor, 
Mr. Ingraham , has enriched the work by a series of learned notes, 
Vol. III. 6 
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in which the American cases are diligently collected, and the force 
and application of them ably considered; and, I think, the book is 
to be preferred to the more recent treatise of Mr. Cary , which has 
nothing in particular to recommend it, except it be the addition of 
new cases arising since the publication of Mr. Goto. 



LECTURE XLIV. 


OP NEGOTIABLE PAPER. 


(1.) Of the history of hills and notes. 

It is the general opinion, that the commerce of the an¬ 
cients was carried on without the use of bills of exchange, 
and there is no vestige of them in the Roman law. A pas¬ 
sage in the Pandects" shows it to have been the practice 
with the creditor who lent money on bottomry, or respon¬ 
dentia, to a foreign merchant, to send his slave to receive 
the loan, and maritime interest, on the arrival of the vessel 
at the foreign port. This certainly would not have been 
necessary, says Pothier, 6 if bills of exchange had been in 
use. But, however the fact may have been with the Ro¬ 
mans, it would seem, from a passage in one of the plead¬ 
ings of Isocrates, that bills of exchange were sometimes 
resorted to at Athens, as a safe expedient to shift funds from 
one country to another/ Bills of exchange are of such 


a Dig. 22. 2. 4. 1. 
b Traiti du Con. de Change , No. C. 

c See the pleading of Isocrates, entitled, Trapeziticus. (Isocratis 
Scripta omnia, edit. H. Woljius , Basle. I i87 ) In that interesting fo¬ 
rensic argument which Isocrates puts into the mouth of a son of 
Sopaus, the governor of a province of Pontus, in his suit against 
Pasion , an Athenian banker, for the grossest breach of trust, it is 
stated, that the son, wishing to receive a large sum of money from his 
father, applied to one Stratocles, who was about to sail from Athens 
to Pontus, to leave his money, and take a draft upon his father for the 
amount. This, said the orator, was deemed a great advantage to the 
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indispensable use in the remittance of the value of money 
between distant places, without risk and expense, that fo¬ 
reign commerce cannot conveniently be carried on with¬ 
out them, and they grew into use on the coasts of the Me¬ 
diterranean in the fourteenth century. 0 As they serve the 
purposes of cash, and facilitate commerce, and are the 
visible representatives of large masses of property, they 
may truly be said to enlarge the capital stock of wealth in 
circulation, as well as increase the trade of the country. 

Promissory notes are governed by the rules that apply to 
bills. The statute of 3d and 4th Anne, made promissory 
notes payable to a person, and to his order, or bearer, ne¬ 
gotiable like inland bills, according to the custom of mer¬ 
chants. That statute has been generally adopted in this 
country, either formally, or in effect, and promissory notes 
are every where negotiable.* The effect of the statute 


young man, for it saved him the risk of remittance from Pontus, over 
a sea covered with Lacedaemonian pirates. It is added, that Strato- 
cles was so cautious as to take security from Pasion for the money 
advanced upon the bill, and to whom he might have recourse if the 
Governor of Pontus should not honour the draft, and the young Pon- 
tian should fail. 

a In 1394, the city of Barcelona, by ordinance, regulated the ac¬ 
ceptance of bills of exchange ; and the use of them is said to have 
been introduced into western Europe by the Lombard merchants in 
the thirteenth century. M. Boucher says, he received from M. Legou 
Dejlaix , a native of India, a memoir, showing that bills of exchange 
were known in India from the most high antiquity. But the ordi¬ 
nance of Barcelona is, perhaps, the earliest authentic document in 
the middle ages of the establishment and general currency of bills 
of exchange. ( Consulat de la Mer , par Boucher , tom. 1 . 614. 620.) 
M. Merlin says, the edict of Lewis XI. of 14G2. is the earliest 
French edict on the subject; and he attributes the invention of bills 
of exchange to the Jews, when they retired from France to Lom¬ 
bardy, and says, that the Italians and merchants of Amsterdam first 
established the use of them in France. Repertoire de Jurisprudence, 
tit. Retire et Billet de Change , sec. 2. 

h Promissory notes, are negotiable throughout the Union, and the 
indorsee ran sue in his own name : and in New-York. Massachusetts. 
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is to make notes, when negotiated, assume the shape 
and operation of bills, and to render the analogy between 
them so strong, that the rules established with respect to 
the one, apply to the other.® It was a question much dis¬ 
cussed before the statute of Anne, whether notes were not, 
by the principles of the law merchant, to be treated as 
bills, and Lord Holt vigorously and successfully resisted 
every such attempt/ The history of that struggle is no 
longer interesting ; but there is no doubt that promissory 
notes were recognised as mercantile instruments, and a 
species of bills of exchange, by the canon law, and the 
usage of trade ; and even by the French ordinance of 1673, 
long before Lord Holt asserted them to be of late English 
invention/ 

My object in the present lecture is to endeavour to take 
a comprehensive, and, at the same time, precise and accu¬ 
rate view of the general doctrine, and most material 
rules relative to bills and notes ; and to effect this purpose, 
I shall point out their essential qualities; the rights of the 
holder ; the negotiation of them, and the requisite steps to 


Virginia, South Carolina, and most of the states, he has all the pri¬ 
vileges of an endorsee under the law merchant. Butin Vermont, 
New-Jersey, Pennsylvania, and Kentucky, his rights under the law 
merchant are to be taken with some qualification, and especially in 
the state last mentioned. See Griffith's Law Register, passim. 

a Heylyn v. Adamson, 2 Butt. Rep. 669. Brown v. Harraden, 
4 Term Rep. 148. 

b Clerke v. Martin, 2 Lord Raym. 757. 

c The pragmatic of Pope Pius V. De Cambiis, as early as 1571, 
is mentioned by Mr. Du Ponceau, in his able and interesting Disser¬ 
tation on the Nature and Extent of the Jurisdiction of the Courts of 
the United States , p 122. a* proof of the early recognition of notes 
as negotiable instruments within the custom of merchants. I would 
also refer to the appendix to 1 Cranch's Reports , for a very ela¬ 
borate, pains-taking, and powerful argument, in favour of the posi¬ 
tion, that at common law, and before the statute of Anne, an en¬ 
dorsee of a promissory note could sue a remote endorser. 
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fix the responsibility of the several parties whose names are 
upon the paper. 

(2.) Of the essential qualities of negotiable paper. 

A bill of exchange is a written order or request, and a 
promissory note a written promise, by one person to ano¬ 
ther, for the payment of money, absolutely, and at all 
events.® If A., living in New-York, wishes to receive 
1000 dollars, which await his orders in the hands of B., in 
London, he applies to C., going from New-York to Lon¬ 
don, to pay him 1000 dollars, and take his draft on B. for 
that sum, payable at sight. This is an accommodation to 
all parties. A. receives his debt by transferring it to C., 
who carries his money across the Atlantic, in the shape of a 
bill of exchange, without any danger or risk in the transpor¬ 
tation, and on his arrival at London, he presents the bill to 
B., and is paid. This is the plain and familiar illustration 
of this mode of remittance, given by Sir William Black- 
stone ; and the practice is so very convenient, and suggests 
itself so readily, and gives such extension to credit, and 
circulation to capital, that it would seem almost impossible 
that it should not have been in use in the earliest periods of 
commerce. A., who draws the bill, is called the drawer . 
B., to whom it is addressed, is called the drawee , and, on 
acceptance, he becomes the acceptor. C., to whom the 
bill is made payable, is called the payee. As the bill is pay¬ 
able to C., or his order, he may, by endorsement, direct the 
bill to be paid to D., and, in that case, C. becomes the en¬ 
dorser , and D., to whom the bill is endorsed, is called the 
endorsee , or holder . A check partakes more of the cha¬ 
racter of a bill of exchange than of a promissory note. It 
is, in form and effect, a bill of exchange. It is not a direct 
promise by the drawer to pay, but it is an undertaking on 


a This definition is taken from Bayhy on Bills , p. I., which is a 
concise, clear, and accurate production. The American edition, 
published at Boston in 1826, is enriched with all the English and 
American decisions in its very copious notes. 
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liis part that the drawee shall accept and pay, and the 
drawer is answerable only in the event of the failure of the 
drawee to pay. a 

A bill or note is not confined to any set form of words. 
A promise to deliver, or to be accountable , or to be 
responsible for so much money, is a good bill or note, 
but it must be exclusively and absolutely for the payment 
of money/ In England, negotiable paper must be for the 
payment of money in specie, and not in bank notes. 6 In 
this country, it has been held, that a note payable in bank 
bills was a good negotiable note within the statute, if con¬ 
fined to a species of paper universally current as cash.j 
But the doctrine of these cases has been met and denied , t 
and I think the weight of argument is against them, and 
in favour of the English rule. It is essential that the bill 
carry with it a personal credit, given to the drawer or en¬ 
dorser, and that it be not confined to credit upon any fu¬ 
ture or contingent event or fund. The payment must not 
rest upon any contingency, except the failure of the gene¬ 
ral personal credit of the person drawing or negotiating 
the instrument/ It would perplex the commercial transac¬ 
tions of mankind, if paper securities of this kind were en¬ 
cumbered with conditions and contingencies, and if the 
persons to whom they were offered in negotiation, were 
obliged to inquire when those uncertain events would pro¬ 
bably be reduced to a certainty. But if the event on which 


a Cruger v. Armstrong, 3 Johns. Cas. 5. Conroy v. Wanren, 
ibid. 259. 

b Morris v. Lee, 2 Ld. Raym. 1S96. 8 Mod. Rep. S62. Str. 

629. Martin v. Chauntry, Str. 1271. Thomas v. Roosa, 7 Johns. 
Rep. 461. 

c Bayley on Bills, edit. Boston, 1826, p. C. 

d Keith v. Jones, 9 Johns. Rep. 120. Judah y. Harris, 19 ibid. 144. 
e M'Cormick v. Trotter, 10 Serg. Rawle, 94. 
f Dawkes v. De Lorane, S Wils. Rep. 207. Beardesley v. Bald¬ 
win. 2 Str . Rep, 1151. Roberts v. Peake, 1 Burr. 323. 
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the instrument is to become payable, be fixed and certain, 
and must happen, as if the bill be drawn payable six weeks 
after the death of the maker’s father, it is a good bill, and 
it is of no consequence how long the payment is to be 
postponed.® 

Nor is it necessary that the note should be made at home. 
Foreign, as well as inland notes, are equally negotiable 
within the statute of Anne. 6 It is a general principle, that 
all contracts, as to their nature, validity and construction, 
are governed by the lex loci contractus , unless they had re¬ 
ference in respect to the performance of them to the laws 
of other places, and in that case they are to be governed 
by those la ws; and as the endorsement is equivalent to a 
new contract as between the parties to it, the note may be 
regulated by the laws of one place, and the endorsement 
by those of another. This is the doctrine which has been 
amply recognised in England, and in this country, and it 
constitutes part of the code of international law. Locus 
regit actum , and, by the law of nations, every personal 
contract which is valid where it was made, is valid every 
where, unless condemned by some positive regulation of 
the state, or some strong rule of public policy. 0 There is 


a Cook v. Colehan, Str. Rep . 1217. It is even held, that a note 
payable within two months after such a ship is paid off, is a good ne¬ 
gotiable note, as the event is morally certain; (Andrews v. Frank¬ 
lin, Str. Rep 24.) but, I should think, such a reference was not suffi¬ 
ciently certain, and that the case might well have been questioned, if 
it had not been subsequently confirmed in 1 Wtts. Rep. 262. 3 ibid. 
213. The numerous English and American cases all going to the 
support of this one general proposition, that the money mentioned in 
the instrument must be payable absolutely, and at all events, and not 
made to depend on any uncertainty or contingency, are diligently 
and accurately collected in Bayley on Bills, edit. Boston, 1826, p. 
8 — 15. and Chitty on Bills, edit. Philadelphia, 1326, p. 42 — 50. 
b Milne v. Graham, 1 Barnw. tf Cress. 192. 
c See Huberus, vol. 2. lib. 1. tit. 3. De conjlictu legum, passim. 
Emergion des Ass. tom. 1. ch. 4. sec. 8. has collected the prin¬ 
ciples of all the foreign jurists on the point, and poured a flood o(' 
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a difference taken in the cases between the construction 
and the execution of the contract. The lex loci has refe¬ 
rence only to the nature and construction of the contract, 
and its legal effect, and not to the mode of enforcing it. 
The remedy must be pursued by the means which the law 
points out where the party resides. 0 

The instrument must be made payable to the payee, and 
to his order or assigns , or to bearer , in order to render it 
negotiable. It must have negotiable words on its face, 
showing it to be the intention to give it a transferable qua¬ 
lity. Without them it is a valid instrument as between 
the parties, and is entitled to the allowance of the three 
days of grace, and may be declared on as a promissory note 
within the statute. But if it wants negotiable words, it 
cannot be transferred, or negotiated, so as to enable the 
assignee to sue upon it in his own name.* If the name 


learning over the subject. See also, TotUlier's Droit Civil , tom. 10. 
117. for the doctrine of continental Europe. See Robinson v. Bland, 
2 Burr. Rep. 1077. Melan v. The Duke de Fitz-James, 1 Bos. if 
Pull. 188. Dalryniple v. Dairymple, 2 Haggard's Rep. 54. Fergu¬ 
son's Decisions in the Consistorial Court of Scotland, passim , for the 
doctrine of the English and Scottish Courts. See Van Reims Dyk 
v. Kane, 1 Gallis. Rep. 571. Slacum v. Pomeroy, 6 Cranch’s Rep. 
221. Warren v. Lynch, 5 Johns. Rep. 588. Thompson v. Ketcham, 
8 Johns. Rep. 146. Hicks v. Brown, 12 Johns. Rep. 142. Van 
Raugh v. Van Arsdale, 3 Caines' Rep. 154. Powers v. Lynch, 

5 Mass. Rep. 77. Grimshaw v. Bender, 6 Mass. Rep. 157. Hazzle- 
hurst v. Kean, 4 Yeates' Rep. 19. Scofield v. Day, 20 Johns. Rep. 
102. M'Candlish v. Cruger, 2 Bay's Rep. 377. for the principles re¬ 
cognised in our American jurisprudence. 

a Lodge r. Phelps, 1 Johns. Cas. 139. Heath, J., 1 Bos. if 
Pull. 142. 

b Hill v. Lewis, 1 Salk. Rep. 132. Burchcll v. Slocock, 2 Lord 
Raym. 1545. Smith v. Kendall, 6 Term, Rep. 123. Rexv. Box, 

6 Taunt. Rep. 325. Gerard v. La Cos^e, 1 Dallas' Rep. 194. Down¬ 
ing v. Backentoes, 3 Caines' Rep. 137. 

Vol. III. 7 
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of the payee or endorsee be left blank, any bona fide holder 
may insert his own name as payee. 0 

It is usual to insert the words value received , in a bill or 
note, but they are unnecessary, and value is implied in 
every bill, note, and endorsement. These words are not 
usual in checks, which are negotiable, like inland bills, and 
are governed by the same rules.* Nor is it necessary 
that the maker should subscribe his name at the bottom of 
the note ; and it is sufficient if the maker’s name be in any 
part of the note, as if it should run, /, A. B. promise to pay 
C. D ., or order , one hundred dollars . e This is, however, 
so much out of the common course, that a note wanting 
the usual subscription would be deemed imperfect, and it 
would, in point of fact, destroy its currency, and the public 
would very reasonably conclude, that the note had been 
left unfinished, and had got into circulation by fraud or 
mistake. If the note be payable to B., or bearer , it need 
not be endorsed; and it is the same, in effect, as if the name 
of B.» had been omitted. The bearer may sue in his own 
name, on showing that he came by the note bona fide , and 
for a valuable consideration.^ So, a bill or note, payable 
to a fictitious person, may be sued by an innocent endorsee, 
as a note payable to bearer; and such a bill or note is 
good against the drawer or maker, and will bind the accep¬ 
tor, if the fact that the payee was fictitious was known to 
the acceptor.® 


a Cruchley v. Clarance, 2 Moult fy Sclw. SO. 
b Popplewell v. Wilson, 1 Str. Rep. 264. Emery v. Bartlett, 
2 Lord Raym. 1555. Boehm v. Sterling, 7 Term Rep. 423. White 
v. Ledwich, cited in Baylty on Bills, 25. 

c Taylor v. Dobbins, 1 Sir. Rep. S99. Elliot v. Cooper, 2 Lord 
Raym. 1576. 

d Grant v. Vaughan, 3 Burr. Rep. 1516. 

e Collins v. Emett, 1 H. Blacks. Rtp. 31S. Minet v. Gibson, 
S Term Rep. 481. 1 H. Blacks. Rep. 569. Tatlock v. Harris, 

S Term, Rep. 174. Hunter v. Blodgett, 2 Yeates y Rep. 480. Foster 
v. Shattuck. 2 J\f. Hamp. Rep. 446. 
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(3.) Of the rights of the holder. 

Possession is prima facie evidence of property in nego¬ 
tiable paper, payable to bearer, or endorsed in blank, and 
such a bona fide holder can recover upon the paper, though 
it came to him from a person who had stolen or robbed it 
from the true owner, provided he took it innocently, in the 
course of trade, for a valuable consideration, and under cir¬ 
cumstances of due caution ; and he need not account for 
his possession of it unless suspicion be raised.® This doc¬ 
trine is founded on the commercial policy of sustaining the 
credit and circulation of negotiable paper. Suspicion must 
be cast upon the title of the holder, by showing that the in¬ 
strument had got into circulation by force or fraud, before 
the onus is cast upon the holder of showing the considera" 
tion he gave for it/ So much protection, for the sake of 
trade, is given to the holder of negotiable paper, who re¬ 
ceives it fairly in the way of business, that he can recover 
upon it though it has been paid, if he received it before it 
fell due. Where one has done a mercantile act, said Lord 
Ch. Baron Gilbert, he subjects himself to mercantile law/ 
There seems to be but two cases in which a bill or note is 
void in the hands of an innocent endorsee for valuable 
consideration; and these cases are, when the consideration 
in the instrument is money won at play, or it be given for 
a usurious debt. The English statutes against usury 
and gaming (and which have been adopted in this state, 
and generally throughout the United States) are peremp¬ 
tory, and make the bill or note absolutely void/ The same 


a Miller v. Race, 1 Burr. Rep. 454. Grant v. Vaughan, S Burr. 
Rep. 1516. Peacock v. Rhodes, Doug. Rep. 633. King v. Milson, 
2 Comp6. N. P. 5. Solomons v. The Bank of England, 13 East's 
Rep. 135. in notis. Cruger v. Armstrong, 3 Johns. Cas. 5. Conroy 
v. Warren, ibid . 259. Thurston v. M'Kovvn, 7 Mass. Rep. 428. 

b Collins v. Martin, 1 Bos, fy \*ull. 648. Reynolds v. Chettle, 
* Campb. N. P. 596. 
c Gilbert's Zax Pretoria, 288, 289. 

d Bowyen v. Bampton, Sir. Rep. 1155. Lord Mansfield, in Pea¬ 
cock v. Rhodes, Doug. Rep. 636. Lowe v. Walker, ibid. 736. Ack- 
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rule would, of course, apply to every case in which the 
contract is by statute declared absolutely void. 

As between the original parties to negotiable paper, 
these provisions in favour of the bona fide assignee do not 
apply, and the consideration of a bill, note, or check, may 
be inquired into. It may be inquired into betw een the 
maker and payee, and between the endorser and endorsee, 
for the latter are, in this view, treated as original parties.® 
The rule equally applies when the endorsee took the paper 
with notice of the illegal consideration, or of the want of 
it, or of any circumstances which would have avoided the 
note in the hands of the endorser ; b or when taken not in the 
course of mercantile business, or after it was due. c It was 
admitted, in Bay v. Coddington , d that negotiable paper 
could be assigned or transferred by an agent, or any other 
person, fraudulently, so as to bind the true owner as against 
the holder, if it was taken by him in the usual course of 
trade, and for a fair and valuable consideration, without 
notice of the fraud. But it was held, that if the paper be 
not negotiated in the usual course of business, nor in pay¬ 
ment of any antecedent and existing debt, nor for cash, or 
property advanced upon it, nor for any debt created, or re¬ 
sponsibility incurred, upon the credit of the note, but was 
taken from the agent of the owner of the note after he had 
stopped payment, and as security against contingent re¬ 
sponsibilities previously incurred, the rights of the true 


land v. Pearce, 2 Campb. N. P. 599. Since the above decisions, the 
statute of 58 Geo. III. c. 98. protects bills and notes in the hands of 
an endorsee, for valuable consideration, and without notice, though 
founded on usury; and as there seems to be a strong disposition at the 
present day, to free usury from civil impediments, it is probable there 
is a relaxation on this point in some parts of this country. 

a De Bras v. Forbes, 1 Esp. N. P. Rep. 117. Ashhurst, J., 2 Term 
Rep. 71. 

b Steers v. Lashley, 6 Term Rep. 61. Wiffen v. Roberts, 1 Esp. 
N. P. 261. Perkins v. Challis, 1 N. Hamp. Rep. 254. 

c Brown v. Davis, 3 Term,Rep. 80. Down v. Hailing, 4 Parmr. k 
Cress. 930. Ayer v. Hutchins, 4 Mass. Rep. 370, 
d 5 Johns. CJt. Rep. 56. 
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owner were not barred. Such a ease did not come within 
the reason or necessity of the rule which protects the pur¬ 
chaser of paper fraudulently assigned, because it was not a 
case in the course of trade, nor was credit given, or respon¬ 
sibility assumed, on the strength of the paper. In any 
case in which the endorsee lakes the paper under circum¬ 
stances which might reasonably create suspicions that it 
was not good, he takes it at his peril. The rule is 
usually applied to the case of notes over due, but the prin¬ 
ciple is of general application. 0 In Gill v. Cubitt, b the 
Court of K. B. made a strong application of the principle, 
and held, that if an endorsee takes a bill heedlessly, and 
without due caution, and under circumstances which ought 
to have excited the suspicions of a prudent and careful 
man, the maker or acceptor may be let in to his defence. 
It was deemed material for the interests of trade, that a 
person should be deemed to take negotiable paper at his 
peril, if he takes it from a stranger without due inquiry, 
how he came by the bill. He is bound to exercise a rea¬ 
sonable caution, which prudence would dictate in such a 
case ; and it is a question of fact for a jury, whether the 
owner of the lost or stolen bill had used due diligence in 
apprising the public of the loss, and whether the purchaser 
of the paper had, under the circumstances of the case, ex¬ 
ercised a reasonable discretion, and acted with good faith 
and sufficient caution, in the receipt of the bill. The doc¬ 
trine of Lord Kenyon, in Lawson v. Weston, 0 is expressly 
overruled. This new doctrine, imposing upon the owner 
due diligence in giving to the public notice of the loss, and 
upon the purchaser of the bill due caution and inquiry, is 
supposed to be calculated to increase the circulation and 
security of negotiable paper, and to render it more difficult 
for thieves and robbers to pass it off. 


a Ayer v. Hutchins. 4 Mass. Rep. 370. 
b 3 Bamw. Sf Cress. 466. 
c 4 Esp. N. P. 56. 
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(4.) Of the acceptance of the bill. 

There is no precise time fixed by law in which bills pay¬ 
able at sight, or by a given time, must be presented to the 
drawee for acceptance. The holder need not take the ear¬ 
liest opportunity. A bill payable at a given time after date, 
need not be presented for acceptance before the day of 
payment; but if presented, and acceptance be refused, it is 
dishonoured, and notice must then be given to the drawer.® 
A bill payable sixty days after sight, means sixty days 
after acceptance, and such a bill, as well as a bill payable 
on demand, must be presented in a reasonable time, or the 
holder will have to bear the loss proceeding from his de¬ 
fault.* 

The acceptance may be by parol, or in writing, and ge¬ 
neral or special/ Though a bill comes into the hands of 
a person with a parol acceptance, and he takes it in igno¬ 
rance of such an acceptance, he may avail himself of it 
afterwards. If the acceptance be special, it binds the ac¬ 
ceptor sub moclo, and according to the acceptance. But 
any acceptance varying the absolute terms of the bill, 
either in the sum, the time, the place, or the mode of pay¬ 
ment, is a conditional acceptance, which the holder is not 
bound to receive ; and if he does receive it, the acceptor is 
not liable for more than he has undertaken. The doctrine 
of qualified acceptances as to part of the money, is spoken 
of in Marius and Molloy and in the case of Rowe v. 
Young, in the House of Lords, it was established to be the 
true construction of the contract, and the true rule of the 
law merchant, that if a bill be accepted payable at a par- 


a Bank of Washington v. Triplett, 1 Peters ’ Rep. 25. 
b Marius on Bills , 19. Smith v. Wilson, Andrew's Rep. 187. 
Chamberlyn v. Delarive, 2 JVils. Rep. 353. Muilman v. D’Eguing, 
2 H. Blacks. Rep. 565. Aymar v. Beers, 7 Ccwtn's Rep. 705. 

c Lumley v. Palmer, Str. Rep. 1000. Powell v. Monnier, 1 At!:. 
Rep. 612. 

d Marius , 17.21. Molloy , b. 2. ch. 10. sec. 21. 
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ticular place, the holder is bound to make the demand at 
that place.® The rule is also settled, that a promise to ac¬ 
cept, made before the acceptance of the bill, will amount 
to an acceptance in favour of the person to whom the pro¬ 
mise was communicated, and w ho took the bill on the cre¬ 
dit of it/ In Coolidgc v. Pay son* all the cases were re¬ 
viewed, and it was held, that a letter, w r ritten within a rea¬ 
sonable time before or after the date of the bill, describing 
it, and promising to accept of it, is, if shown to the person 
who afterw ards takes the bill upon the credit of that letter, 
a virtual acceptance, and binding upon the person who 
makes the promise. The same doctrine was also held by 
the Supreme Court of New-York in Goodrich v. Gordon * 
and it was there decided, that if a person, in writing, au¬ 
thorizes another to draw a bill of exchange, and stipulates 
to honour the bill, and the bill be afterwards drawn, and 
taken by a third party, on the credit of that letter, it is tan¬ 
tamount to an acceptance of the bill. The doctrine rests 
upon the decision of Lord Mansfield in Pillans and Rose 
v. Van Mierop and Hopkinsf where he laid down the broad 
principle, that a promise to accept previous to the existence 
of the bill, amounted to an acceptance. It is giving cre¬ 
dit to the bill, and which may be done as entirely by a let¬ 
ter written before, as by one written after the date of the 
bill. 

Every act giving credit to the bill amounts to an ac¬ 
ceptance/ There is no doubt that an acceptance, once 
fairly and fully made and consummated, cannot be re¬ 
voked ; but to render it binding, the acceptance must b© 


a 2 Brod. fy Bing. 165. 
b Miln v. Prest, 4 Campb. Rep. 393. 
c 2 Wheat. Rep. 66. See also to S. P. 1 Peters’ Rep. 264. 
d 15 Johns. Rep. 6. 
e 3 Butt. Rep. 1663. 

/Powell v. Monnier, 1 Aik. 611. Wynne v. Raikes, 5 East’s 
Rep. 514. 
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a complete act, and an absolute assent of the mind; for 
though the drawee writes his name on the bill, yet if be¬ 
fore he has parted with the bill, or communicated the fact, 
he changes his mind and erases his acceptance, he is not 
bound.® The acceptance may be impliedly as well as ex¬ 
pressly given. It may be inferred from the act of the 
drawee, in keeping the bill a great length of time, contrary 
to his usual mode of dealing, for this is giving credit to the 
bill, and inducing the holder to consider it accepted.* If 
the bill be accepted in a qualified degree only, and not ab¬ 
solutely, according to the tenor of it, the holder may accept 
it, and it will be a good acceptance, pro tanto , or he may 
insist upon an absolute acceptance, and for the want of 
it protest the bill. It is in the discretion of the holder 
whether or no he will take any acceptance varying from 
the terms of the bill. This doctrine was settled in Eng¬ 
land upwards of a century ago, and in opposition to the 
distinguished argument of Sir John Strange, and it has 
continued unshaken to this day. c 

The acceptor of a bill is the principal debtor, and the 
drawer the surety, and nothing will discharge the ac¬ 
ceptor but payment or a release. He is bound, though 
he accepted without consideration, and for the sole ac¬ 
commodation of the drawer. Accommodation paper is now 
governed by the same rules as other paper. This is the 


a Cox v. Troy, 5 Barn. Aid. 474. Emerigon, tome 1.45. cites 
1 Dupuy de la Serra , art. des lettres de change, ch. 10. as laying down 
the maxim, that while the acceptor is master of his signature, and 
before he has parted with the bill, he can cancel his acceptance. 
This doctrine of La Serra is cited with particular approbation by 
Pothier, Traitt du Contrat de Change , n. 44. and his opinion was 
mentioned with great respect by the K. B. in the case last referred 
to, and there is now entire harmony on the point in the jurispru¬ 
dence of the two nations. 

h Harvey v. Martin, 1 Camph. 425. note. 

c Wegerslofe v. Keene, 1 Str. Rep. £14. Smith v. Abbott, £ 
Str. Rep. 1152. 
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latest and the best doctrine, both in England and in this 
country.® If the acceptor alters the bill on acceptance, he 
vacates it as against the drawer and endorsers; but if the 
holder acquiesces in such alteration and acceptance, it is a 
good bill as between the holder and acceptor. 5 

A third person, after protest for non-acceptance by the 
drawee, may intervene, and become a party to the bill, in a 
collateral way, by accepting and paying the bill for the 
honour of the drawer, or of a particular endorser. His ac¬ 
ceptance is termed an acceptance supra protest , and he 
subjects himself to the same obligations as if the bill had 
been directed to him. He has his remedy against the per¬ 
son for whose honour he accepted, and against all the par¬ 
ties who stand prior to that person. If he takes up the bill 
for the honour of the endorser, he stands in the light of an 
endorsee paying full value for the bill, and has the same 
remedies to which an endorsee would be entitled against 
all prior parties, and he can, of course, sue the drawer and 
endorser/ The acceptance, supra protest, is good, though 
it be done at the request, and under the guaranty of the 
drawee after his refusal, and the party for whose honour it 
is paid is equally liable.* The policy of the rule granting 
these privileges to the acceptor, supra protest , is to ifidnee 
the friends of the drawer or endorser to render them thid 
service, for the benefit of commerce and the credit of the 
trader, and a third person interposes only when the drawee 
will not accept There can be no other acceptor after a 


a Fentum y. Pocock, 5 Taunton , 192. The Governor arid Com¬ 
pany of the Bank of Ireland v. Beresford, 6 Dow's Pari. Cos. 234. 
Bank of Montgomery County v. Walker, 9 Serg. if Rawle , 229. 
Murray v. Judah, 6 Cowen , 484. 
b Patou v. Winter, 1 Taunton , 420. 

e Mulford v. Walcott, \ k Lord Raym. 574. Mertens v. Winning* 
ton, 1 Esp. Jf. P. Rep. 112 . BayUy'on Bills, 209. 
d Konig v. Bayard, 1 Peters' Rep. 250. 

Yol. III. S 
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general acceptance by the drawee. A third person may be¬ 
come liable on his collateral undertaking, as guarantying the 
creditof the drawee, but he will not be liable in the character 
of acceptor. It is said, however, that when the bill has been 
accepted, supra protest, for the honour of one party to the 
bill, it may, by another individual, be accepted, supra pro¬ 
test, for the honour of another.® The holder is not bound 
to take an acceptance, supra protest; h but he would be 
bound to accept an offer to pay, supra protest. The pro¬ 
test is necessary, and should precede the collateral accept¬ 
ance or payment ; c and if the bill, on its face, directs a re¬ 
sort to a third person, in case of refusal by the drawee, 
such direction becomes part of the contracts 

As between the holder of a check and the endorser, it 
ought to be presented for acceptance with due diligence ; e 
but as between the holder and the drawer, a demand at 
any time before suit brought will be sufficient, unless it ap¬ 
pears that the drawee has failed, or the drawer has, in 
some other manner, sustained injury by the delay/ The 
drawee ought to accept or refuse acceptance, as soon as 
he has had a reasonable opportunity to inform his judg¬ 
ment. If he cannot be found at the proper place, the hold¬ 
er may cause the bill to be protested; and if the drawee 
be dead, he bill may be presented to his executor or admi¬ 
nistrator.* 

(5.) O fthe endorsement. 

A valid transfer may be made by the payee, or his agent. 


a Beaues , tit. Bills of Exchange, pi. 42. Jackson v. Hudson, 2 
Campb. 447. 

b Mitford v. Walcot, 12 Mod. Rep. 410. 
c Pothier , h. t. pi. 170. 
d Pothier, h. t. pi. 1S7. 

e Rickford v. Ridge, 2 Campb. 537. Beeching v. Gower, 1 Holt, 
313. note of the Reporter. 

f Cruger v. Armstrong, 5 Johns. Cas. 5, Conroy v. Warren, ibid. 
259. 

g Molloy, b. 2. c. 10. eect. 34. Bayley on Bills, 1£P, 
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In the case of a bill made or endorsed to a feme sole , who 
afterwards marries, the right to endorse it belongs to the 
husband. So, the assignee of an insolvent payee, or the 
executor or administrator of a deceased payee, are entitled 
to endorse the paper.* And if a bill be made payable to 
a mercantile house consisting of several partners, an en¬ 
dorsement by any one of the partners is deemed the act of 
the firm. If the bill be made payable to A., for the use of 
B., the legal title is in A., and he must endorse it. 

The bill cannot be endorsed for a part only of its con¬ 
tents, unless the residue has been extinguished ; for a per¬ 
sonal contract cannot be apportioned, and the acceptor 
made liable to separate actions by different persons. 

Blank endorsements are common, and they may be filled 
up at any time by the holder, even down to the moment of 
trial in-A suit to be brought by him as endorsee; but no 
other use can be made of a blank endorsement in filling it 
up, than to point out the person to whom the bill or note 
is to be’paid. A note endorsed in blank is like one payable 
to bearer', and passes by delivery, and the holder may con¬ 
stitute himself, or any other person, assignee of the bill. 
The courts never inquire whether he sues for himself, or as 
trustee for some other person. 6 Even a bond made paya¬ 
ble to bearer has been held to pass by delivery, in the same 
manner as a bank note payable to bearer, or a bill of ex¬ 
change endorsed in blank/ The holder may strike out 
the endorsement to him, though full, and all prior endorse¬ 
ments in blank except the first, and charge the payee, or 


a Parker, Ch. J., in i P. FPms.255. Conner v. Martin, cited in 
3 JVils. Rep. 5. Rawlinson v. Stone, 3 Wils. Rep. 1. 

b Peacock v. Rhodes, Doug. Rep. 633. Francis v. Mott, cited in 
Doug Rep. 634. Bull . N- P . 275. Livingston y. Clinton, and 
Cooper v. Kerr, cited in 3 Johns. Cos. 264. Lovell v. Evert9Qn t 
11 Johns. Rep. 52. Duncan, J., in 13 Serg. if Rawle } 315. 
c Gorgier v. Mieville, 3 Barntc. if Cress. 45» 
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maker/ There is no necessity for any negotiable words 
in the endorsement. A bill originally negotiable, con¬ 
tinues so in the hands of the endorsee, unless the general 
negotiability be restrained by a special endorsement by the 
payee. He may stop its negotiability by a special endorse¬ 
ment, but no subsequent endorsee can restrain the negotia¬ 
ble quality of the bill. 4 The first endorser is liable to 
every subsequent bona fide holder, even though the bill or 
note be forged, or fraudulently circulated/ If a blank 
note or check be endorsed, it w ill bind the endorser to any 
sum, or time of payment, to which the person to whom he 
intrusts the paper chooses to insert in it. d This only ap¬ 
plies to the case in w hich the body of the instrument is left 
blank. If negotiable paper, regularly filled up, be endorsed 
in blank, the endorser is holden only in the character of 
endorser, and according to the terms and legal operation 
of the instrument/ 

In the case of blank endorsements, possession i6 evidence 
of title ; but if the endorsements be all filled up, the tjrst 
endorsee cannot sue without showing that he had taken 
up the bill or note. The acceptor or maker is liable only 
to the last endorsee. The prior endorsers have parted with 
their interest in the paper, and are presumed to have Re¬ 
ceived a valuable consideration for it. But if the last en¬ 
dorsee protests the bill for non-payment, and it be paid by a 
prior endorser, the latter acquires, by such payment, a new 
title to the instrument/ 


a Smith v. Clarke, Peakes' N. P. Rep. 225. United States v. 
Barker. 1 Paine's Rep. 156. 

6 Edie v. East India Company, £ Burr. Rep. 1216. Ancher 
v. The Bank of England, Doug. Rep. 6S7. Smith v. Clarke, 1 Esp. 
Rep, 18Q. 

c Lawyert v. Pack, 1 Salk. Rep. 127. Putnam v. SuHivao, 
4 Mass. Rep. 45. Codwise v. Gleason, S Day's Rep. 12. 
d Russel v. Langstaffe, Doug. Rep. 514. 
e See Jackson ▼. Richards, £ Caines' Rep. 343. 
f Mendez v. Carreroon, 1 Lord Raym. 74£, Gorgerat v. M‘Carty. 
£ Dallas' Rep. 144. 
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Though the holder of paper fairly negotiated, be entitled 
to recover, and to shut out almost every equitable defence, 
yet the rule applies only to the case of negotiable paper 
taken bona fide in the course of business before it falls due. 
If taken after it is due and payable, the presumption is 
against the validity of the demand, and the purchaser takes 
it at his peril, and subject to every defence existing against 
it before it was negotiated. 0 Bqt it has been a question, 
when a note, payable upon demand, is to be deemed a note 
out of time, so as to subject the endorsee, upon a subse¬ 
quent negotiation of it, to the operation of the rule. When 
the facts and circumstances are ascertained, the reasona¬ 
bleness of time is matter of law, and every case will de¬ 
pend upon its special circumstances. Eighteen months, 
eight months, seven months, five months, even two months 
and an half, have been held, when unexplained by circum¬ 
stances, an unreasonable delay ; and if the demand be not 
made in a reasonable time by the holder, the endorser is 
discharged/ On the other hand, in Thurston v. M‘Kown, c 
a note payable on demand, and endorsed within seven days 
after it was made, was held to be endorsed in season to 
close all inquiry into the origin of the note. And when a 
note is negotiated in season, it may afterwards pass from 
one endorsee to another, after it is due, and the holder will 
be equally with the first endorsee protected in his title/ 
There is no certain time in which a bill, payable at sight, 
or a given time thereafter, must be presented for accept¬ 
ance. It must not be locked up for any considerable 


a Brown v. Davies, 3 Term Rep. 80. Tinson v. Francis, 1 Campb. 
Rep. 19. 

6 Furman ▼. Haskin, 2 Caines' Rep. 369. Losee v. Dun bin, 
7 Johns. Rep. 70. Field v. Nickerson, 13 Mass. Rep. 13J. Sice v. 
Cunningham, 1 Coven's Rep. 397. Martin v. Winslow, 2 Mason's 
Rep. 241. 

c 6 Mass. Rep. 428. 

d Chalmers v. Lanion, 1 Campb. Rep. 383. 
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time; but if put into circulation, the courts are very cautious 
in laying down any rule as to the time in which it must be 
presented ; and, in one case, it was allowed to be kept in 
circulation without acceptance, so long as the convenience 
of the successive holders might require.® That was the case 
of a foreign bill; and an inland bill may also be put in cir¬ 
culation before acceptance, and it may be kept a reasona¬ 
ble time before acceptance; but what would be a reasona¬ 
ble time cannot be precisely defined, and depends upon 
the particular circumstances of each case. 6 If a bill or 
note be absolutely assigned so as to pass the whole interest 
in the instrument to the endorsee, its negotiable quality 
would pass with it; and the better opinion would seem to 
be, that its negotiability could not be impeded by any re¬ 
striction contained in the endorsement. 6 But where the 
endorsement is a mere authority to receive the money for 
the use, or according to the directions of the endorser, it 
would be evidence that the endorsee did not give a valua¬ 
ble consideration, and was not the absolute owner. A ne¬ 
gotiable instrument may be endorsed so as to exempt the 
endorser from liability, as if the endorser should add, at his 
own risk , or without recourse. In that case, the maker or 
acceptor, and prior endorsers, would be holden, according 
to the rules and usages of commercial paper, but the im¬ 
mediate endorser would be exempted from responsibility by 
the special contract/ 

If the bill or note be negotiated after it is due, and 
be thereby opened to every equitable defence, yet a de- 


a Goupy v. Harden, 7 Taunt. Rep. 159. 

b Fry v. Hall, 7 Taunt. Rep. 396. Muilman v. D’Eguino, 2 H. 
Blacks Rep. 565. 

c Parsons, Ch. J., 3 Mass. Rep.SIZB. 

d Dallas, J., in Goupy v. Harden, 7 Taunt. Rep. 163. Rice v. 
Stearns, 3 Mass. Rep . 225. Welch v. Lindo, 7 Crouch's Rep. 159. 
Ersk. Irist. of the Scotch Law, vol. ii.468. Bel Vs Com. on the Scotch 
Law, vol. i. 402. 
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mand must bo made upon the drawee or maker within a 
reasonable time, and notice given to the endorser in order 
to charge him, equally as if it had been a paper payable at 
sight, or negotiated before it was due. 4 

(6.) Of the demand and protest. 

The demand of acceptance of a foreign bill is usually 
made by a notary, and in case of non-acceptance he protests 
it, and this notarial protest receives credit in all courts and 
places by the law and usage of merchants, and it is a requi¬ 
site step by the custom of merchants in the case of a foreign 
bill, and must be made promptly upon refusal. It is suffi¬ 
cient, however, to note the protest on the day of the de¬ 
mand, and it may be drawn up in form at a future period. 
The protest is necessary for the purpose of prosecution, 
and it must be stated and proved in a suit on the bill.* On 
inland bills no protest was required by the common law, 
and it was only made necessary by the statutes of 9th and 
10th Wm. III. and 3d and 4th Anne, which have not been 
adopted in New-York, and, therefore, such protest need 
not be made in this state.' After the protest for non- 
acceptance, immediate notice must be given to the drawer 


a M'Kinney v. Crawford, 8 Serg. if Revolt, S51. Berry v. Robin¬ 
son, 9 Johns. Rtp. 121. Bishop v. Dexter, 2 Conn. Rtp. 419. 
Dwight v. Emerson, 2 N. Hamp. Rep. 159. Rugely v. Davidson, 
3 S. C. Const. Rep. 35. 

b Tassell v. Lewis, 1 Lord Raym. 743. Rogers v. Stevens, 2 Term 
Rep. 713. Buller, J., 4 Term Rep . 175. Gale v. Walsh, 5 Term 
Rep. £39. C haters v. Bell, 4 Esp. Rep. 48. 

c Miller v. Hackley, 5 Johns. Rep. 375. In this case it was said, 
that a bill drawn in New-York, or Charleston, or any other place 
within the United States, was an inland bill. But, in South Carolina, 
and in Pennsylvania, a bill drawn in one state, upon a person residing 
in another, is considered in the light of a foreign bill, requiring a pro¬ 
test. (Duncan v. Course, 1 5. C. Cons. Rep. 100. Lansdale v. Brown, 
C. C. V. S. October, 1821, for Pennsylvania district, Whart. Dig. 
tit. Bills of Exchange, pi. 61.) The opinion in New-York was not 
given on the point on which the decision rested; and it was rather the 
opinion of Mr. Justice Yan Ness, than that of the court; but he is 
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and endorser, in order to fix them, and the omission would 
not be cured by the bill being presented for payment, and 
subsequent notice of the non-payment, as well as non-ac¬ 
ceptance.® The drawer or endorser may be sued forthwith 
upon the protest for non-acceptance, without waiting until 
the bill is also presented for payment, and refused.* The 
English law requiring protest, and notice of non-accep¬ 
tance of foreign bills, has been adopted and followed as 
the true rule of mercantile law in the states of Massachu¬ 
setts, Connecticut, New-York, and South Carolina/ But 
the Supreme Court of the United States, in Brown v. 
Barry/ and in Clarke v. Russel , e held, that, in an action 
on a protest for non-payment on a foreign bill, a pro¬ 
test for non-acceptance, or a notice of the non-acceptance, 
need not be shown, inasmuch as they were not required by 
the custom of merchants in this country, and those deci¬ 
sions have been followed in Pennsylvania/ It becomes, 
therefore, a little difficult to know what is the true rule of 
the law merchant in the United States, on this point, after 
such contradictory decisions. The Scotch law is the same 
as the English/ and it appears to me, that the English rule 


supported by Dr. Tucker, (sec Tuckers Blackstone , v6l. ii. 46t. note 
22.) and also by Marius on Bills, p. 2. who holds, that bills between 
England and Scotland were inland bills. The decision in South 
Carolina was a solemn adjudication, after argument, on the very 
question, and the weight of American authority is, therefore, on that 
side. 

a Roscow v. Hardy, 2 Campb. Rep. 458. 

b Milford v. Mayor, Doug. Rep. 55. Ballingalls v. Gloster, 
S j East's Rep. 481. 

e Watson v. Loring, 3 Metis. Rep. 557. Sterry v. Robinson, 
1 Day's Rep. 11 . Mason v. Franklin, 3 Johns. Rep. 202. Weldon 
v. Buck, 4 ibid. 1 44. Winthrop v. Pepoon, 1 Bay's Rep. 468. 
d 3 Dallas' Rep. 365. 
c Citedint 6 Serg. if Rawle, 358. 
f Read v. Adams, 6 Strg. if Rawle, 356. 
g 1 Belt's Comm. 408. 
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is the better doctrine, and the most consistent with com¬ 
mercial policy. 

If the bill has been accepted, demand of payment must 
be made when the bill falls due ; and it must be made by 
the holder or his agent upon the acceptor, at the place ap¬ 
pointed for payment, or at his house or residence or upon 
him personally if no particular place be appointed, and it 
cannot be made by letter through the post office.® But 
there is a great deal of perplexity and confusion in the ca¬ 
ses on this subject, arising from refined distinctions and dis¬ 
cordant opinions ; and it becomes very difficult to know 
what is precisely the law of the land, as to the sufficiency 
of the demand upon the maker of the note, or the ac¬ 
ceptor of the bill. If there be no particular and certain 
place identified and appointed, other than a city at large, 
and the party has no residence there, the bill may be pro¬ 
tested in the city on the day without inquiry, for that would 
be an idle attempt.® The general principle is, that due di¬ 
ligence must be used to find out the party, and make the 
demand; and the inquiry will always be, whether, under the 
circumstances of the case, due diligence has been used. 
If the party has absconded, that will, as a general rule, ex¬ 
cuse the demand/ If he has changed his residence to 
some other place, within the same state or jurisdiction, the 
holder must make endeavours to find it, and make the de¬ 
mand there ; though if he has removed out of the state, 
subsequent to the making of the note or accepting the bill, 
it is sufficient to present the same at his former place of re¬ 
sidence.* If there be no other evidence of the maker's resi- 


a Saunderson v. Judge, 2 H. Blacks. Rep. 509. Stedman ▼. Gooch, 
1 Etp. N. P. Rep. S. Berkshire Bank v. Jones, 6 Maas. Rep. 524. 
Slate Bank v. Hurd, 12 Mass. Rep. 172. Mason v. Franklin, 3 
Johns Rep. 202. Whittier v. Graffam, 3 Greenleaf, 82. 
b Boot v. Franklin, 3 Johns. Rep. 207. 
c 4 Mass. Rep. 46. 6 ibid. 449. 4 Serg. Sf Rawle, 480. 

d Anderson v. Drake, 14 Johns. Rep. 114. M‘Gruder v. Bank of 
Washington, 9 Wheat. Rep. 598. Bayley on Bills , edit. Boston, 126. 

Vol. in. 9 
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dence than the date of the paper, the holder must make 
inquiry at the place of date ; and the presumption is, that 
the maker resides where the note is dated, and that he con¬ 
templated payment at that place.® But it is presumption 
only; and if the maker resides elsewhere within the state 
when the note falls due, and that be known to the holder, 
demand must be made at the maker’s place of residence/ 

The rule in the English law is, that if a promissory note 
be made payable at a particular place, the demand must be 
made at the place, because the place is made part and 
parcel of the contract/ If, however, the place appointed 
be deserted or shut up, it amounts to a refusal to pay, and 
a demand would be inaudible and useless / or if the de¬ 
mand be made upon the maker elsewhere, and no objec¬ 
tion be made at the time, it will be deemed a waiver of 
any future demand/ 

In this state it has been decided/ that though a bill 
or note be made payable at a particular place, it is not 
requisite for the holder to aver or prove a demand of 
payment at the place. This would appear to be con¬ 
trary to the rule as now understood and established 
in the English law; and it would seem to be contrary to 
the opinion of the Court of Errors of this state, in the case 
of Woodworth v. The Bank of America / where the rule 
of the English law was recognised, that if the place of 


a Stewart v. Eden, 2 Caines' Rep. 127. Duncan v. McCullough, 
4 Serg. £)* Rawle , 480. 

b Anderson v. Drake, 14 Johns. Rep. 114. 

c Saunderson v. Judge, 2 H. Blacks. Rep. 509. Sanderson v. 
Bowes, 14 East's Rep. 500. Dickinson v, Bowes, 16 East's Rep. 
110. Butterworth v. Le Despenser, 3 Maule Selto. 150. 
d Howe v. Bowes, 16 Ensfs Rep. 112. 
e Herring v. Sanger, 3 Johns. Cas. 71. 

/ Wolcott v. Van Santwood, 17 Johns. Rep. 248. Caldwell v. 
Cassidy, 8 Cowen's Rep. 271. 
g 19 Johns, Rep. 391. 
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payment be designated in the note, demand must be made 
there. But if the person, at whose place or house the 
note or bill is made payable, be the holder of the paper, 
in that case it has been held by the Supreme Court of the 
United States , 0 to be sufficient for the holder to examine 
the accounts, and ascertain that the parly who is to pay 
there has no funds deposited. The maker or acceptor is 
in default by not appearing and paying, and no formal de¬ 
mand is necessary. The cases of Saundcrson v. Judge , 
and Berkshire Bank v. Jones/ were deemed to be con¬ 
trolling authorities on the point. The case of Caldwell v. 
Cassidy adopted a further distinction on this already subtle 
and embarrassing point, and held, that though, in the case 
of a note payable at a particular place , demand at that 
place need not be averred ; yet if the note be made paya¬ 
ble on demand at a particular place , a demand must be 
made at the place before suit brought. With respect to 
the addition of memoranda to a bill or note, designating 
the place of payment, there have been much litigation and 
difficulty in the cases. It is stated as a general rule,* that 
a memorandum upon a note, as to where it should be 
payable, was not a part of it; and in Exon v. Russell * 
such a memorandum at the bottom of the note was held 
to be no part of it. On the other hand, in Cowie v. Hub 
sail* after a bill had been accepted generally, the drawer, 
without the consent of the acceptor, added a place of pay¬ 
ment, and it was held, that the addition was a material va¬ 
riation, and discharged the acceptor. In the case of The 
Bank of America v. Woodworth/ a note was endorsed for 
the accommodation of the maker, and returned to him to 


a United States Bank v. Smith, 11 Wheat. Rep. 17 1 . 
b S, H. Blacks. Rep . 509. 6 Mass. Rep. 524. 
c Bayley on Bills , 25. 
d 4 Movie if Selto. 505. 
e 4 Bam. Aid. 197. 

f 18 Johns . Rep. 315. S. C. 19 Johns. Rep. 390. 
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be negotiated. It had no place of payment, and before 
the maker had parted with it, he added in the margin a 
place of payment, and negotiated it, and the bona fide 
holder made the demand there. The Supreme Court held, 
that the memorandum was no part of the contract, but 
merely an intimation to the holder where to look for the 
maker and his funds. But the Court of Errors decided 
otherwise, and overturned this very reasonable, and esta¬ 
blished the very rigorous doctrine, that the memorandum 
was, in that case, a material alteration of the contract, 
which discharged the endorser. The Supreme Court of 
this state have since decided,® that where the endorser 
commits a negotiable note to the maker, with a blank for 
the date, or sum, or time of payment, there is an implied 
agency given by the endorser to the maker to fill up the 
blanks. The principle of the decisions in Massachusetts 
is, that if the endorsement be made at the time of making 
the note, the endorser is to be treated as an original pro- 
missor, because he is supposed to participate in the consi¬ 
deration.* 

If a bill of exchange, though drawn generally, be ac¬ 
cepted, payable at a particular place, it is a special or qua¬ 
lified acceptance, which the holder is not bound to take ; 
but if he does take it, the demand must be made at the 
place appointed, and not elsewhere. This is the plain 
sense of the contract, and the words accepted payable at 
a given place, are equivalent to an exclusion of a demand 
elsewhere.® 


a Mitchell v. Culver, 7 Cowtn's Rep. 336. Mechanics’ and Far¬ 
mers’ Bank v. Schuyler, ibid. 337. note. 

b Parker, Ch. J., in Tenney v. Prince, 4 Pickering , 385. 
c This point has been the subject of great litigation and discussion 
in the English courts, and judges of high professional character and 
of great professional learning, have entertained directly opposite 
opinions on the question. In .Ambrose v. Hopwood , 2 Taunt. Rep. 
01. the C. B. held, that the bill must be presented at the place speci¬ 
fied in the acceptance, and not elsewhere. This was in 1809. In 
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Three days of grace apply equally, according to the cus¬ 
tom of merchants, to foreign and inland bills and promis- 


Callaghan v. Aylett , S Taunt. Rep. 397, in 1811, the same court fol¬ 
lowed the same doctrine, and, after more discussion, declared that 
where the bill was accepted payable at a particular place, it was a 
qualified acceptance, and the presentment must be averred and proved 
to have been made there. There may in the act of acceptance be a 
qualification of the place , as well as of the time, of acceptance. In 
Fenton v. Goundry , 13 East's Rep. 459, in 1811, the same question 
arose in the K. B., and was decided differently ; and it was held, that 
though the bill was accepted payable at a place certain, it was still 
to be taken to be payable generally and universally, and wherever 
demanded. Afterwards, in Gammons. Schmoll , 5 Taunt. Rep. S44. 
the Court of C. B , notwithstanding the decision of the K. B., ad¬ 
hered with determined purpose to their former doctrine; and in 
Bowes v. Howe, on error from the K. B into the Exchequer Chamber, 
5 Taunt. Rep. 30. the doctrine of the C. B. was established. It be¬ 
ing of great importance to the mercantile world that the law on this 
subject should be fixed and known, the same point was brought into 
review before the House of Lords, in 1820, in the case of Rowe v. 
Young, 2 Bto. «Sr Bing. Rep. 165, and the opinions of the twelve 
judges were taken for the information of the Lords. The point was 
elaborately discussed in the separate opinions of the judges, which dis¬ 
played all the learning and acuteness of investigation of which such 
a narrow and dry question was susceptible. A great majority of the 
judges were in favour of the opinion of the C. B., and the House of 
Lords reversed the judgment of the K. B., and overthrew their doc¬ 
trine, and established the rule, that, if a bill of exchange be ac¬ 
cepted payable at a particular place, it was necessary to aver and 
prove presentment of the bill at that place, and the parly so accept¬ 
ing is not liable to pay on a demand made elsewhere. Lord Eldon’s 
opinion in the House of Lords was distinguished for being clear, 
nervous, pertinent, logical, and conclusive ; and he very well ob¬ 
served, that he could not understand the good sense of the distinc¬ 
tion of the K. B., that if a promissory note be payable at a particular 
place, the demand must be made there, because the place, being in 
the note, is part of the contract; but if a bill be accepted, payable at 
a particular place, it is not a part of the acceptance, and the pre¬ 
sentment need not be made there. Soon after this decision was 
made, the statute of l and 2 Geo. IV. ch. 78. was passed, declaring 
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sory notes," and the acceptor or maker has within a rea¬ 
sonable time of the end of business, or bank hours, of the 
third day of grace, (being the third day after the paper 
falls due,) to pay. It has been said , b that the acceptor was 
bound to pay the bill on demand, on any part of the third 
day of grace, provided the demand be made within reason¬ 
able hours. Lord Kenyon thought otherwise. The ques¬ 
tion will be governed, in a degree, by the custom of the 
place; and if, in a commercial city, payments are made at 
the banks, they must be made within bank hours. The 
maker or acceptor is entitled to the uttermost convenient 
time allowed by the custom of business of that kind, in the 
place where the bill is presented, and he is not entitled to 
any further time. If the third day of grace falls on Sun- 


that an acceptance, payable at a particular place, had the effect of 
a general acceptance, and the holder was not bound to present the bill 
at any particular place, and the acceptor might be called on elsewhere, 
as well as at the place indicated. So far the rule was thrown back 
by statute into the situation in which it was placed by the K. B.; but 
the statute further provided, that if the bill was accepted payable at 
a specified place only , and not elsewhere , it was then to be considered 
a qualified acceptance, and demand must be made at the specified 
place. The Supreme Court of the United States, in U. S. Bank v. 
Smith , 11 Wheat Rep. 171. were inclined to think that as against 
the acceptor of a bill or maker of a note, ne averment or proof of 
demand of payment at the place designated in the instrument was 
necessary. They withheld a decided opinion on the point. But as 
against the endorser, such demand and proof were held to be indis¬ 
pensable 

a Brown v. Harraden, 4 Term, Rep. 148. Bussard v. Levering, 
C Wheat. Rep. 102. Lindenberger v. Beall, ibid. 104. The period 
of grace varies in different countries. In France, by the ordinance 
of 1679, tit. 5. art. 4. it was ten days, but by the new code, art. 195, 
all days of grace are abolished. In Massachusetts a promissory note 
is not entitled to grace, unless it be an express part of the contract. 
Jones v. Fales, 4 Mass. Rep. 245. 

6 Buller, J., 4 Term Rep. 174. The opinion of Buller, J., has 
been adopted in Greeley v. Thurston, 4 Greenleaf, 479. 
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day, or a great holyday, as the fourth of July, or a day of 
public rest, the demand must be made on the day prece¬ 
ding." The three days of grace apply equally to bills pay¬ 
able at sight . 4 A bill payable at so many days sight, means 
so many days after legal sight, or acceptance ; c and when 
the time is to be computed by days, as so many days after 
sight, the day of the date of the instrument is, by the mo¬ 
dern practice, excluded.* 

It is equally unseasonable, to demand payment before 
the expiration of the third day of grace, as after the day. 
The demand must be made on the third day of grace, or 
on the second, if the third day be a day of public rest; 
and in default of such demand, the drawer of the bill, and 
the endorser of the note, are discharged.® If, however, a 
note be made for negotiation at a bank, whose custom is to 
demand payment, and to give notice, on the fourth day, 
that custom forms a part of the law of the contract, and 
the parties are presumed to agree to be governed, in that 
case, by the usage/ The same rule applies, when a bank, 
by usage, treats a particular day as a holiday, though not 


a Tassell v. Lewis, 1 Lord Rayon. 743. Jackson v. Richards, 
2 Caines' Rep. S4S. Lewis v. Burr, 2 Caines' Cos. in Error , 195. 
Bussard v. Levering, 6 Wheat. Rep. 102. 

b Colman v. Sayer, 1 Barnard's K. B. 303. Bay ley on Bills , 151. 
In France, while days of grace were allowed under the ordinance of 
1673, Pothier agreed with M. Jousse, in his commentary, that a bill 
payable at sight had no days of grace; and he justly observed, that it 
would be unreasonable and inconvenient for a person who takes a 
draft, for his accommodation, on his journey, payable at sight, to be 
obliged to wait the days of grace for his money. Traitidu Con . de 
Change, art. 172. 

c Mitchell v. De Grand, 1 Mason's Rep. 176. 
d Bay ley on Bills , 155. 

e Coleman v. Sayer, Str. Rep. 829. Wiffen v. Roberts, 1 Esp. 
N.P. Rep. 261. 

f Renner v. Bank of Columbia, 9 Wheat. Rep. 581. Mills ▼. The 
Bank of the United States, 11 ibid. 431. Bank of Washington v. 
Triplett, 1 Peters' Rep. 25. 
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legally known as such, and make demands, and give notice, 
on the day preceding; the parties to a note discounted there, 
and conusant of the usage, are bound by it. a Though a 
bill, payable at a given time, has never been presented to 
the drawee for acceptance, the demand upon the drawee 
for payment is to be made on the third day of grace; for, 
by the usage of the commercial world, which now enters 
into every bill and note of a mercantile character, except 
where it is positively excluded, a bill does not become due 
on the day mentioned on its face, but on the last day of 
grace/ 

(7.) Of the steps requisite to fix the drawer and endor¬ 
sers . 

There is no part of the learning relating to negotiable 
paper, that has been more critically discussed, or in which 
the rules are laid down with more precision, than that 
which concerns the acts requisite to fix the responsibility of 
the drawer and endorsers, and the acts and omissions which 
will operate to discharge them. True policy consists in 
establishing some broad plain rules, easy to be understood, 
and steady in their obligation. 

The holder must not only show a demand, or due dili¬ 
gence to get the money of the drawee of the bill or check, 
and of the maker of the note, but he must give reasona. 
ble notice to the drawer and endorsers, of their default, to 
entitle himself to a suit against them. c Notice to one of 
several partners, or to one of several joint drawers or en¬ 
dorsers, is notice to them all/ What is reasonable notice 
to the drawer or endorser, is sometimes said to be a ques¬ 
tion of law, and at other times to be a question of fact. 
The question of reasonable notice is usually compounded 


a City Bank y. Cutter, 5 Pick. Rep. 414. 
b Bank of Washington v. Triplett, 1 Peters* Rep . 25. 
c Heylynv. Adamson, 2 Burr. Rep. 669. Rushton v. AspinaU, 
Doug . Rep. 679. 

d Portbouse v. Parker, 1 Campb. Rep. 82. 
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of law and fact, and proper for the decision of a jury, under 
the advice and direction of the court; and the mixed ques¬ 
tion requires the application of the powers of the court and 
jury.® The elder cases did not define what amounted to 
due diligence in giving notice of the dishonour of a bill, 
with that exactness and certainty which practical men, and 
the business of life, required. According to the modem 
doctrine, the notice must be given by the first direct and 
regular conveyance. This means, the first convenient and 
practicable mail that goes on the day next to the third day 
of grace; so that if the third day of grace be on Thursday, 
and the drawer or endorser reside out of town, the notice 
may, indeed, be sent on Thursday, but must be sent by the 
mail that goes on Friday ; and if the parties live in the 
same town, the rule is the same, and the notice must be 
sent by the penny-post, or other carrier, on Friday. The 
law does not require excessive diligence, or that the holder 
should watch the post-office constantly, for the purpose of 
receiving and transmitting notices. Reasonable diligence 
and attention is all that the law exacts; and it is settled, that 
each party into whose hands a dishonoured bill may pass, 
shall be allowed one entire day for the purpose of giving 
notice. If the demand be made on Saturday, it is suffi¬ 
cient to give notice to the drawer or endorser on Monday, 


a Tindal v. Brown, 1 Term Rep. 167. Darbishire v. Parker, 
6 East’s Rep. 8 . Hilton v. Shepherd, 6 East's Rep. 14. in notis. 
Bateman v. Joseph, 12 East's Rep. 433. Ches. Ins. Co. v. Stark, 

6 Crouch's Rep. 273. Mar. Ins. Co. v. Ruden, ibid. 338. Taylor 
v. Brigden, 8 Johns. Rep. 173. In the late cases of Aymar ▼. Beers, 

7 Cowen's Rep. 705. and of the Bank of Columbia v. Lawrence, 
1 Refers* Rep. 578. it is held, that the reasonableness of notice, or 
demand, or due diligence, when the facts were settled, was a question 
of law for the court, and not a question of fact for a jury. But the 
question is so mixed up with circumstances, and is so compounded of 
the ingredients of law and fact, that it will be found, in practice, very 
difficult to retain on the bench the exclusive jurisdiction of the ques¬ 
tion. 

vcl, m. 


10 




74 OP PERSONAL PROPERTY. [Part V- 

and putting the notice by letter into the post-office, is suffi¬ 
cient, though the letter should happen to miscarry. If the 
holder uses the ordinary mode of conveyance, he is not re¬ 
quired to see that the notice is brought home to the party. 
Nor is it necessary to send by the public mail. The notice 
may be sent by a private conveyance, or special messenger, 
and it would be good notice, though it should happen to ar¬ 
rive a little behind the mail. Where the parties live in the 
same town, and within the district of the letter carrier, it 
is sufficient to give notice by letter through the post-office. 
If there be no penny-post that goes to the quarter where 
the drawer lives, the notice must be personal, or by a spe¬ 
cial messenger sent to the dwelling house; and notice, in 
all cases, is good, if left at the dwelling house of the party 
in a way reasonably calculated to bring the knowledge of 
it home to him, and if the house be shut up by a temporary 
absence, still the notice may be left there. If the parties 
live in different towns, the letter must be forwarded to the 
post-office nearest to the party, though, under certain cir¬ 
cumstances, a more distant post-office may do; but the 
cases have not defined the precise distance from a post- 
office at which the party must reside, to render the service 
of notice through the post-office good.® 

The notice must specify that the bill is dishonoured, and 
the design of it is, that the drawer may be enabled to se¬ 


ct Grose, J., and Lawrence, J., in Darbishire v. Parker, 6 East’s 
Rep. 10. Scott v. Lifford, 9 East's Rep. 347. Smith ▼. Mullet, 
2 Cctmpb. 208. Hilton v. Fairclough, ibid. 633. Williams v. Smith, 
2 Bornic. fy Aid. 496. Bancroft v. Hall, 1 Holt's N. P. 476. Bray 
v. Hawden, 5 Maule Sf Selw.'G 8. Jackson v. Richards, 2 Caines’ 
Rep. 345. Stewart v. Eden, ibid. 121. Corpv. M‘Comb, 1 Johns. 
Cas. 328. Ireland v. Kip, 10 Johns. Rep. 490. Lenox v. Roberts, 
2 Wheat. Rep. 373. Bussardv. Levering, 6 Wheat. Rep . 102. Lin- 
denberger v. Beall, ibid. 104. Shed v. Brett, 1 Pick. Rep . 401. 
Mead v. Engs, 5 Cowen's Rep. 303. Whittier v. Graffam, 3 Green - 
leafs Rep . 82. The Bank of Columbia v. Lawrence, 1 Peters’ Rep. 
078- 
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cure his claim against the acceptor, and the endorser against 
the maker, and the notice may come from any person who 
is a party to the bill. 0 So, any agent, having possession of 
the bill, may give the notice, and it need not state at whose 
request it was given, nor who was the owner of the bill. 
There is no precise form of the notice. It is sufficient that 
it state the fact of non-payment, and that the holder looks 
to the endorser/ The party receiving notice is bound to 
give notice likewise to those who stand behind him, and to 
whom he means to resort for indemnity; and if a second 
endorser, on receiving notice of the dishonour of the bill, 
should neglect to give the like notice, with due diligence, 
to the first endorser, the latter would not be liable to him/ 
It is not necessary, in the case of notice of the non-accep¬ 
tance, or non-payment of a bill, that a copy of the bill and 
protest should accompany the notice. It is sufficient to 
give notice of the fact/ If several parts, as is usual, of a 
bill of exchange, be drawm, they all contain a condition to 
be paid provided the others remain unpaid, and they collec¬ 
tively amount to one bill, and a payment to the holder of 
either is good, and a payment of one of a set is payment of 
the whole. The drawer or endorser, to be charged on 
non-acceptance or non-payment, is entitled to call for the 
protest, and the identical bill, or number of the set protest¬ 
ed, before he is bound to pay ; and it would be sufficient to 
produce it at the trial, or account for its absence/ His 
rights attach to the bill that has been dishonoured, and he 


a Jameson v. Swinton, 2 Campb. Rep. 973. 

b Shed v. Brett, 1 Pick. Rep. 401. Mills v. Bank of the United 
States, 11 Wheat. Rep. 431. 

c Morgan v. Woodworth, 3 Johns. Cas. 89. Pothier , Traits du 
Con. dt Change, No. 153. 

d Cromwell v. Hynson, £ Esp. N. P. Rep. 511. Charters v. Bell, 
4 ibid. 48. Robins v. Gibson, 1 Matde Sf Selw. 289. Lenox y. Le- 
verwtt, 10 Mass. Rep. 1. 

e Powell v. Roacb, 6 Esp. N. P. Rep. 70. Beams, 4&(k 4f4, 
tec. 74. Kenworthj ▼, Hopkins, 1 Johns. Cas* 107. 
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is entitled to call for it. He may want it for his own in¬ 
demnity, and without it he might be exposed to claims from 
some bona fide holder, or person, who had paid it, supra 
protest , for his honour. 

There are many cases in which notice is not requisite, or 
the want of it waived. 

If the drawee refuses to accept, because he has no effects 
of the drawer in hand, notice to the drawer is not necessary. 
This exception to the general rule proceeds on the ground 
of fraud in the drawer; but the courts have regretted the 
existence of the exception, and they confine it strictly to 
the case of want of effects, and where the drawee is not 
indebted to the drawer, and to other cases in which the 
drawer had no right to expect that his bill would be ho¬ 
noured. Notice is requisite, if the want of it would pro¬ 
duce detriment; as if, in case notice had been given, and 
the bill taken up, the drawer would have had his remedy 
over against some third person ; or if it was drawn with a 
bona fide expectation of assets in the hands of the drawee, 
as upon the faith of consignments not come to hand, or 
upon the ground of some fair mercantile agreement.® The 
exception applies only to the drawer, and not to the en¬ 
dorser of a bill drawn without funds; and it is now settled 
in England, in France, and in this country, that neither the 
insolvency of the drawer, or drawee, or acceptor, or the 
fact that the drawee had absconded, does away the neces¬ 
sity of a demand of payment, and notice to the drawer; 
nor does knowledge in the endorser, when he endorsed the 
paper, of the insolvency of the maker of the note, or 
drawee of the bill, do away the necessity of notice, in order 


a Bickerdike v. Bollman, 1 Term, Rep. 405. Rogers v. Stephens, 
St ibid. 713. Corney v. Da Costa, 1 Esp. N. P. Rep. 303. Staples 
v. Okines, ibid. 333. Clegg v. Cotton, 3 Bos. fy Pull. 339. Brown 
v. Maffey, 15 East’s Rep. 216. Rucker v. Hiller, 16 East’s Rep. 
43, Cory v. Scott, 3 Bamto. If Aid. 619. French v. Bank of Co¬ 
lumbia, 4 Cranch'sRep. 141. 
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to charge him.® It was left undecided in Rhode v. Proc- 
1or y h whether, in the case of the bankruptcy of the party 
entitled to notice, the holder was bound to give notice to 
the assignees; though the intimation in that, and other 
cases, is, and it is clearly the better opinion, that the notice 
to the assignees would be proper, if assignees had been 
chosen when notice was to be given.® 

Giving time by the holder to the acceptor of a bill, after 
the drawer has been fixed, will discharge the other parties 
to the bill; but the agreement for delay must be one having 
a sufficient consideration, and binding in law upon the par¬ 
ties.* But if the holder gives time to the endorser, know¬ 
ing that the note was made for his accommodation, he 
does not thereby discharge the drawer/ Simply forbear¬ 
ing to sue the acceptor, or taking collateral security 
from him is no discharge, but giving him new credit and 
time, or accepting a composition in discharge of the ac¬ 
ceptor, will produce that result. The principle is, that the 
drawer and endorser are in the light of sureties for the ac¬ 
ceptor, and the holder must do nothing to impair the right 
which they have to resort to the acceptor for indemnity, or 
which would amount to a breach of faith in him towards 
the acceptor. If the liability of the surety be varied, it dis¬ 


ci Nicholson v. Gouthit, 2 H. Black. Rep. 609. Esdaile v. Sow- 
erby, 11 East's Rep. 114. Howe v. Bowes, 5 Taunt. Rep. 30. Rhode 
v. Proctor, 4 Bamto. Cress. 517. Jackson v. Richards, 2 Caines' 
Rep. 343. Sand ford r. Dillaway, 10 Mass Rep. 52. Buck v. Cot¬ 
ton, 2 Conn. Rep. 126. Mr. Bell , in his Commentaries, ?ol. i. 413. 
mentions a number oLScotch decisions to the same effect. See also, 
Pardesms , part 6. tit. 8. ch. S. sec. 4. to the same point. 

6 4 Bamw. Cress. 517. 

c See Ex parte'Moline, 19 Vesey's Rep. 216. and Thompson on 
Bills,p. 535. as cited to that point by Mr. Justice Bay ley, in Rhode v. 
Proctor. Bee also, Belts Comm. vol. i. 421. 
d MT»emore v. Powell, 12 Wheat. Rep. 554. 
t Walker v. Bank of Montgomery County, 12 Serg. Sr Reticle, 
38*. 8. C. 9 Serg. £ Rawle. 229. 
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charges him, or if he can sue the acceptor, in consequence 
of the resort over to him by the holder, notwithstanding the 
time given to, or the composition made with the acceptor, by 
the holder, the latter is enabled indirectly to violate his con¬ 
tract with the acceptor,® But receiving part of the debt 
from the acceptor, after the drawer has been duly fixed, 
works no prejudice to the holder’s right against the drawer 
or endorsers, for it is in aid of all parties who are eventually 
liable. All that the rule requires, is, tl at the holder shall 
not so deal with the acceptor of the bill, or maker of the 
note, by giving time, or compounding, or giving credit, as 
to prejudice the right of the other parties to the bill, with¬ 
out their assent, in the exercise of their right of recourse 
against the maker or acceptor. The holder may give time 
to an immediate endorser, and proceed against the parties 
behind him. A prior party to a biU is not discharged by 
a release of a subsequent party. But the holder cannot 
reverse this order, and compound with prior parties without 
the consent of subsequent ones, for it varies the rights 
of the subsequent parties, and discharges them. The par¬ 
ties to a bill are chargeable in different order. The ac* 
ceptor is first liable, and the endorsers in the order in which 
they stand on the bill, and taking new security, or giving 
time, or discharging, or compounding with a subsequent 
endorser, cannot prejudice a prior endorser, because he has 
no rights against a subsequent endorsee. 6 

If due notice of non-acceptance or non-payment be not 
given, yet a subsequent promise to pay, by the party en¬ 
titled to notice, will amount to a waiver of the want of no¬ 
tice, provided the promise was made clearly and unequivo- 


a Ex parte Smith, 3 Bro. 1. Walwyn v. St. Quintin, 1 Bos. <$- 
Puff. 652. English v. Darley, 2 ibid. 61. Clark v. Devlin, 3 ibid. 
36. Ex parte Wilson, 11 Ves. Rep. 410. Gould v. Robson, 8 East’s 
Rep. 576. Pring v. Clarkson, 1 Barnw. <Sr Cress. 14. 

b English v. Darley, 3 Esp. N. P. Rep. 49. S. C. 2 Bos. 4r 
Pull. 61. Smith v. Knox, 3 Esp. JV*. P. Rep. 46. Sargent v. Ap¬ 
pleton, 6 Mass. Rep . 85. 



Leoture XLIV.] OF PERSONAL PROPERTY. 79 

catty, and with knowledge of the fact of a want of due dili¬ 
gence on the part of the holder.® So if the endorser has pro¬ 
tected himself from loss by taking collateral security of the 
maker of the note, or an assignment of his property, it is a 
Waiver of his legal right to require proof of demand and no¬ 
tice.* 

If the endorser comes again into possession of the bill 
he is to be regarded prima facie as the owner, and may 
sue and recover, though there be on it subsequent endorse¬ 
ments, and no receipt or endorsement back to him, and he 
may strike out the subsequent names. c To maintain a 
suit against the endorser, the holder must show, as we 
have seen, due demand of the maker or acceptor, or a pre¬ 
sentment for acceptance, and due notice to him of the de. 
fault; and he need not prove any prior endorsement, nor the 
hand of the drawer/ But in the suit against the acceptor, 
the holder need not show notice to any other person. The 
acceptor is liable at all events. Receiving part from the 
drawer or endorser is no discharge of the acceptor. No¬ 
thing short of the statute of limitations, or payment, or e 
release, or an express declaration of the holder, will dis¬ 
charge the acceptor. He is bound, like the maker of a 
note, as a principal debtor. His acceptance is evidence 
that the value of the bill was in his hands, or had been re¬ 
ceived by him from the drawer. He is liable to the payee, 
to the drawer, and to every endorser. He is the first per- 


a Goodall v. Dolley, 1 Term Rep. 712. Hope v. Alder, 6 Easfs 
Rep. 16. in notis. Lundie v. Robertson, 7 East's Rep. 231. Borra- 
daile v. Lowe, 4 Taunt. Rep. 93. Stevens v Lynch, 2 Campb. JVt 
P. SS2. Miller v, Hackley, 5 Johns. Rep. 375. Martin t. Win¬ 
slow, 2 Mason's Rep. 241 Fotheringham v. Price, 1 Ray's Rep. 
291. Thornton ▼. Wynn, 12 Wheat. Rep 188. 

I- Mead v. Small, 2 Greenl af's Rep. 207. Bond y. Farnham, 5 
Mass. Rep. 170. Prentiss ▼. Danielson, 5 Con. Rep. 175. 

c Dugan v. U. States, 3 Wheat. Rep. 172. Norris y. Badger, 6 
Queen'* Rep. 499. 

d Critchlow r. Parry, 2 Campb. N. P. Rep . 182. 
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son, and the last person liable, and there is no difference in 
this respect between an acceptance given for accommoda- 
tion, and one given for value. He is liable to an innocent 
holder, though the drawer’s hand be forged, and in the suit 
against him it is not necessary to prove any hand but that 
of the first endorser. 0 Though a bill, payable to a ficti¬ 
tious payee, be strictly void, yet, if the fact was known to 
the acceptor, he may be sued by an innocent endorsee, 
equally as upon a note payable to bearer.* And if the 
holder of a bank bill cut it into two parts, for the sole 
purpose of transmitting it by mail with greater safety, this 
does not affect his rights upon the bill, and he may recover 
upon the production of only one of the parts, provided he 
shows that he is owner of the whole, and accounts for the 
absence of the other part. The parts of a divided bank 
bill are not separately negotiable/ 

(8.) Of the measure of damages. 

The engagement of the drawer and endorser of every 
bill is, that it shall be paid at the proper time and place, 
and if it be not, the holder is entitled to indemnity for the 
loss arising from this breach of contract. The general 
law merchant of Europe authorizes the holder of a protest¬ 
ed bill immediately to redraw from the place where the bill 
was payable, on the drawer or endorser, in order to reim¬ 
burse himself for the principal of the bill protested, the 
contingent expenses attending it, and the new exchange 
which he pays. His indemnity requires him to draw for 
such an amount as will make good the face of the bill, to- 


a Siramonds v. Parminter, 1 JVih. Rep 185. Dingwall v. Dun- 
ster, Doug . Rep. 247. Smith v. Chester, 1 Term Rep. 654. Fen- 
tum v. Pocock, 5 Taunt. Rep. 192. 

b Gibson v. Minet, 1 H. Blacks. Rep. 569. S. C. 3 Term Rep. 
481. 

c Patton v. Bank of S. C. t 2 Nott if M'Cord , 464. Martin v. 
Bank of the United States, C. C. Pennsylvania district, 1821. Bank 
of the United States v. Sill, 5 Conn . Rep. 108. 
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gether with interest from the time it ought to have been 
paid, and the necessary charges of protest, postage, and 
broker’s commission, and the current rate of exchange at 
the place where the bill was to be demanded or payable, on 
the place where it was drawn or negotiated. The law does 
not insist upon an actual redrawing, but it enables the hold¬ 
er to recover what would be the price of another new bill, 
at the place where the bill was dishonoured, or the loss on 
the re-exchange ; and this it does by giving him the face of 
the protested bill, with interest, and the necessary expenses, 
including the amount or price of the re-exchange. 4 

But in this country a different practice was introduced 
while we were English colonies, and it has continued to 
this day. Our usages on this subject form an exception to 
the commercial law of Europe. 

In New-York, the rule has uniformly been, to allow twenty 
per cent, damages on the return of foreign bills protested 
for non-acceptance or non-payment, and the damages were 
computed on the principal sum, and together with them were 
allowed the charges of the protest, and interest on the ag¬ 
gregate amount of the bill and damages, from the time that 
notice of the protest was duly given to the drawer or endor¬ 
ser. The mercantile usage was, to consider the twenty per 
cent, an indemnity for consequential damages, and to re¬ 
quire the bill to be paid at the rate of exchange at the 
time of return, or a new bill to be furnished upon the same 
principles. But the Supreme Court* considered the twenty 
per cent, to be in lieu of damages in case of re-exchange, 
and the demand, with that allowance, was to be settled at 
the par of exchange. This very reasonable doctrine was 


a Mellish v. Simeon, S H. Blacks. Rep S78. De Tastel v. Baring, 
11 East's Rep. 265. Parsons, Ch. J. t in Grimshaw v. Bender, 
6 Mass. Rep. 157. Code de Commerce , b. 1. tit. 8. sec. 13. Van 
Leeuwen's Commentaries, 440. 

6 Hendricks v. Franklin, 4 Johns. Rep. 119. Weldon y. Buck. 
ibid. 144. 

Vol. HI. 
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overturned by the Court of Errors,® and the holder was 
held to be entitled to recover, not only the twenty per cent, 
damages, together with interest and charges, but also the 
amount of the bill liquidated by the rate of exchange, or 
price of bills on England, or other place of demand in 
Europe, at the time of the return of the dishonoured bill, 
and notice to the party to be charged ; and this rule was 
subsequently followed in the courts of law.* 

The rate of damages on bills drawn and payable within 
the United States, or other parts of North America, was sub¬ 
sequently, in IS 19, regulated by statute,* and the damages 
fixed at five, or seven and an half, or ten per cent., accord¬ 
ing to the distance or situation of the place on w^icb ijje 
bill was drawn. But recently, by the new revised act, which 
is to go into operation onthe 1st of January, 1829, the da¬ 
mages on all bills, foreign and inland, have been made 
the subject of a new regulation. It provides, that upon bills 
drawn or negotiated within this state, upon any persoa r at 
any place within the states east of New-York, or north 
of North Carolina, the damages to be allowed and paid, 
upon the usual protest for non-payment, shall be three 
per cent, upon the principal sum specified in the bill; 
and upon any person at any place within the states south 
of Virginia, five per cent.; and upon any person at any 
other place, in or adjacent to this continent, or in Europe, 
ten per cent. The damages are to be in lieu of interest, 
charges of protest, and all other charges incurred previous 
to and at the time of giving notice of non-payment. But 
the holder will be entitled to demand and recover interest 
upon the aggregate amount of the principal sum speci¬ 
fied in the bill, and the damages, from the time of notice of 
the protest and demand of payment. If the contents of 
the bill be expressed in the money of account of the Uni- 

l-to t . u l . r - .f- | - < I . . . ■ - I - 


a Graves v. Dash, 12 Johns. Rep. 17. 
h Denston v. Henderson, IS Johns. Rep. 322. 
c Laws of Neic-Y<rrk , 42d sess. ch. 34. 
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ted States, the amount due thereon, and the damages al¬ 
lowed for the non-payment, are to be ascertained and de¬ 
termined, without reference to the rate of exchange exist¬ 
ing between this state and the place on which the bill is 
drawn. But if the contents of the bill be expressed in the 
money of account, or currency of any foreign country, 
then the amount due, exclusive of the damages, is to be as¬ 
certained and determined by the rate of exchange, or the 
value of such foreign currency, at the time of the demand 
of payment. 

This new regulation confines the damages to bills pro¬ 
tested for non-payment; and I infer, that no damages were 
intended to be allowed, because none are mentioned, 
on bills returned protested for non-acceptance. In every 
other respect, the claim on bills returned dishonoured for 
non-acceptance, as to expenses, interest, and the rate of 
exchange, may, perhaps, be considered as governed by ex¬ 
isting mercantile usage, until we have some judicial expo¬ 
sition of the law. 

The laws and usages of the other states vary most es¬ 
sentially on the subject of damages on protested bills. In 
some cases, the regulations of states approximate to each 
other, while in others they are widely different. In some 
cases the law or rule is unlike, but the result is nearly simi¬ 
lar ; while between other states the result varies from four 
and a half to fifteen per cent. In Massachusetts, the 
usage always has been to recover the amount of the pro¬ 
tested bill at the par of exchange, and interest, as in Eng¬ 
land, from the time payment of the dishonoured bill was 
demanded of the drawee, and the charges of the protest, 
and ten per cent, damages in lieu of the price of exchange. 41 
But this rule has been changed, by statute, in 1826, and 
bills on Europe are now settled at the current rate of ex¬ 
change and interest, and five per cent damages; and if 
the bill be drawn upon any place beyond the Gape of 


a Grimshaw v. Bender, 6 Mast. Ref. 157. 
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Good Hope, twenty per cent, damages. In Pennsylvania, 
the rule for a century past was twenty per cent, damages, 
in lieu of re-exchange; but by statute, in 1821, twenty per 
cent, damages were allowed upon protested bills on Europe, 
and twenty-five per cent, upon other foreign bills, in lieu of 
all charges, and the amount of the bill is to be ascertained 
and determined at the rate of exchange. In Maryland, 
the rule, by statute, is fifteen per cent, damages, and the 
amount of the bill ascertained at the current rate of ex¬ 
change, or the rate requisite to purchase a good bill of the 
same time of payment upon the same place. In Virginia 
and North and South Carolina, the damages, by statute, 
are fifteen per cent., and in Alabama and Louisiana, twenty 
per cent. The damages in Georgia, by statute, in 1827, 
on foreign bills protested for non-payment, are ten per 
-cent., together with the usual expenses and interest, and 
the principal to be settled at the current rate of ex¬ 
change.® 

The inconvenience of a want of uniformity in the rule 
of damages in the laws of the several states, is very great, 
and has been strongly felt. The mischiefs to commerce, 
and perplexity to our merchants, resulting from such dis¬ 
cordant and shifting regulations, have been ably, justly, and 
frequently urged upon the consideration of Congress ; 
and the right of Congress to regulate, by some uniform 
rule, the rate and rule of recovery of damages upon pro¬ 
tested foreign bills, or bills drawn in one state upon another, 
under the power in the constitution “ to regulate commerce 
with foreign nations, and among the several states and 
the expediency of the exercise of that right, have been well, 


a See Griffith's Law Register , passim, under the head of “ bills 
of exchange and promissory notes.” And see Report of Mr. Vtr- 
planck , from the select committe in the House of Representatives of 
the Congress of the United States, on the subject of foreign bills, 
made March 22d, 1826. 
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and, 1 think, conclusively shown, in the official documents 
which have been prepared on that subject.® 

(9.) Of mercantile guaranties. 

A guaranty, in its enlarged sense, is a promise to an¬ 
swer for the payment of some debt, or the performance of 
some duty, in the case of the failure of another person, 
who, in the first instance, is liable. As this engagement is 
a common one in mercantile transactions, and analogous, in 
many respects, to that of endorser of negotiable paper, a 
few remarks concerning its creation and validity will not 
be altogether inapplicable to the subject. 

In PiUan£ v. Van Mierop, b it was held, that a note of 
guaranty, being in writing, and in a mercantile case, came 
within the reason of a bill or note, and did not require a 
consideration to appear upon the face of it. But there 
was a sufficient apparent consideration in that case, and 
the dicta of the judges were afterwards considered as erro¬ 
neous, in Rann v. Hughes , before the House of Lords.® 
The doctrine in the latter case was, that all contracts, 
if merely in writing, and not specialties, were to be 
considered as parol contracts, and a consideration must be 
proved. 

The English statute of frauds, d which has been adopted 
throughout this country, requires, that, “ upon any special 


a See ihe Report of Mr. Verplanck from the select committee, al¬ 
ready referred to, and the Report of a Committee of the Chamber of 
Commerce of New-York, in February, 1828. In that last document 
the Committee of the Chamber of Commerce approve of the princi¬ 
ple of damages on foreign bills returned under protest, and they state 
that the practice of re-exchaDges, which are so easily made between 
the great capitals of Europe, does not exist between Europe and the 
United States; nor do our business operations require them ;and, until 
some safe and satisfactory substitute is established, the usage in this 
country, of allowing damages on protested bills, ought to be continued'. 
b 3 Burr. Rep. 1663. 
c 7 Brown's P. C. 556. 
d 29 Charles II. ch. 3. sec. 4. 
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promise to answer for the debt, default, or miscarriage of 
another person, the agreement, or some memorandum or 
note thereof, must be in writing, and signed by the party 
to be charged therewith, or some other person thereunto 
by him lawfully authorized.” An agreement to become 
a guarantor, or surety, for another’s engagement, is within 
the statute; and if it be a guaranty for the subsisting 
debt, or engagement of another person, not only the en¬ 
gagement, but the consideration for it, must appear in the 
writing. The word agreement , in the statute, includes the 
consideration for the promise, as well as the promise itself, 
and is an essential part of the agreement. This was the 
decision in the case of Wain v. Warlters ;° and though 
that decision has been frequently questioned,* it has since 
received the decided approbation of the courts of law; c and 
the Ch. J. of the C. B. observed, that he should have so 
decided if he had never heard of the case of Wain v. Warb 
ters. The English construction of the statute of frauds 
has been adopted in New-York and South Carolina, and 
rejected in several other states. d The decisions have all turn¬ 
ed upon the force of the word agreement ; and where, by the 
statute, the word promise has been introduced, by requiring 
the promise or agreement to be in writing, as in Virginia, 
the construction has not been so strict.* 

Where the guaranty or promise, though collateral to 
the principal contract, is made at the same time with the 
principal contract, and becomes an essential ground of the 
credit given to the principal debtor, the whole is one origi- 


a 5 East Rep. 10. 

b See Ex parte Minet, 14 Ves. Rep. 190. Ex parte Gardom, t5 
ibid . £86. 

c Saunders v. Wakefield, 4 Barme; fy Aid. 505. Jenkins ▼. Rey¬ 
nolds, 3 Brod. if Bing. 14. Morley v. Boothhy, 3 Bing. Rep. 197. 

d Sears v. Brink, 3 Johns. Rep. 210. Leonard ** Vredenburgb, 
8 ibid. 29. 2 Nott M'Cord , 372. Dote. PackardJf. Richardson, 

17 Mass. Rep. 122. Levy v. Merrill, 4 Greenleqf*& Rep. 180. S. 
P. ibid. 387. Sage v. Wilcox, 6 Conn. Rep. 81. 

* Marshall. Ch. J., 5 Cranch's Rep. 151, 2. 
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nal and entire transaction, and the consideration extends 
and sustains the promise of the principal debtor, and also 
of the guarantor. No other consideration need be shown 
than that for the original agreement, upon which the whole 
debt rested, and that may be shown by parol proof, as not 
being within the statute.® If, however, the guaranty be 
of a previously existing debt of another, a consideration is 
necessary to be shown, and that must appear in writing, as 
part of the collateral undertaking ; for the consideration 
for the original debt will not attach to this subsequent pro¬ 
mise ; and to such a case the doctrine in Wain v. Warl- 
tcrs applies. But if the promise to pay the debt of ano¬ 
ther arises out of some new and original consideration of 
benefit or harm moving between the newly contracted 
parties, it is then not a case within the statute. 4 

There are no such words in the statute of frauds as ori¬ 
ginal and collateral. The promise referred to is to answer 
for the debt or default of another. The term debt im¬ 
plies, that the liability of the principal had been precedent- 
ly incurred ; but a default may arise upon an executory con¬ 
tract, and a promise to pay for goods to be furnished to 
another, is a collateral promise to pay on the other’s default, 
provided the credit w as, in the first instance, given solely 
to the other. If the whole credit be not given to the per¬ 
son who comes in to answer for another, his undertaking is 
collateral, and must be in writing. 

After a valid guaranty has been made, the rights of the 
parties in the relative character of principal and surety 


a Leonard v. Vredenburgh, 8 Johns . Rep. £9 D’Wolf v. Ra- 
taud, 1 Piters’ Rep. 476. The doctrine in 8 Johns. Rep. is confirm¬ 
ed in 11 Johns. Rep 211. and 13 Johns. Rep. 175. and in Piters ’ 
Rrp. the doctrine is said to be founded in good sense and conve¬ 
nience. 

b Leonard ▼. Vredenbongh, 8 Johns . Rep. 29. Bailey v. Free¬ 
man, 11 ttttf.cai. Hunt v. Adams, 5 Mass. Rep. 351. WHIiams v. 
Leper, 3 Burr. Rep. 1888. 
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affords an interesting subject of inquiry, but it is one that 
does not strictly appertain to the doctrine of negotiable 
paper;® and I shall conclude the present general sketch 
or outline of that subject, with some notice of the principal 
publications on bills and notes. 

(10.) Of the principal treatises on hills and notes. 

It would have been impossible to enter into greater de¬ 
tail of the distinctions and minute provisions which apply 
to negotiable paper, without giving undue proportion to 
this branch of these elementary disquisitions.* The trea- 


a The student will find the law concerning mercantile guaranties, 
and of principal and surety, fully examined, and the substance of the 
numerous cases well digested, in Fell’s Treatise on Mercantile Gua¬ 
ranties . 

b As evidence of the diffusiveness of the subject, and the infinity 
.of its subordinate rules and distinctions, I would refer to tbe edition 
of Chitty on Bills , published at Philadelphia in 1826, which is a bulky 
octavo of 729 pages in small type, and which has an index alone of 
159 pages. It contains the citation of perhaps 2000 English, and 
600 American adjudged cases, on this single subject of bills and 
notes. 1 have attempted no more, in the course of the lecture, than 
to select a sufficient number of cases to establish the general princi¬ 
ples, and to show their wide-spread adoption. And yet I am appre¬ 
hensive that I may be censured by some, as having, as it is, gone too 
far into detail, and encumbered the notes too much with references 
to authority. My apology (if any be necessary) is, that these commer¬ 
cial subjects, as it appears to me, cannot be bandied usefully in any 
other way. My mind has been too long disciplined by the actual busi¬ 
ness of life, to indulge in general theory on law subjects, or to think it 
of much value. The first duty of a law book is to state the law as itis t 
truly and accurately, and then the reason or principle of it as far as it 
is known ; and if the author be a lecturer or commentator, he may be 
more free in his observations on its history and character, and he 
ought to illustrate it by comparison with the institutions of other 
countries and ages, and, in strong cases, to point out its defects, to 
show its false doctrines, and modestly and temperately to suggest alte¬ 
rations and improvements. All this I have endeavoured to do, so 
far as the subject was within the compass of my means and re¬ 
sources ; but still the existing and leading rules ought to be laid open 
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fises and leading cases must be thoroughly understood, be¬ 
fore the student can expect to be master of this very tech¬ 
nical branch of commercial law, and a brief notice of the 
best works on the subject will serve to direct his inquiries. 

The earliest English work on bills is in Malynes’ Lex 
Mercatoria. The author was a merchant, and the work 
was compiled in the reign of King James I., and dedicated 
to the king. That part relating to bills of exchange is 
brief, loose, and scanty ; but it contains the rules and mer¬ 
cantile usages then prevailing in England, and other com¬ 
mercial countries. It was required at that early day, that the 
bill should be presented for acceptance, and again for pay¬ 
ment, with diligence, and at seasonable hours, and on proper 
days; and the default in each case was to be noted by a 
notary, and information of it sent to the drawer with all ex¬ 
pedition, to enable him to secure himself. If the drawee 
would not accept, any other person was allowed to accept 
for the honour of the bill. Malynes takes no notice of 
promissory notes or checks, and he even laments that ne¬ 
gotiable notes were unknown to the law of England. 

The next English treatise on the subject was that by 
Marius, published in the year 1651. and that treatise has 
been referred to by Lord Holt and Lord Kenyon, as a very 
respectable work. Marius followed the business of a no¬ 
tary public at the royal exchange in London for twenty-four 
years, and he had, of course, perfect experience in all the 
mercantile usages of the times. His work is far par¬ 
ticular, formal, and exact, than that of Malynes. The 
three days of grace were then in use ; and Marius decides 
the very point which has been again and again decided, 
and even in our own courts, that if the third day of grace 


to the inspection of the lawyer and the scholar, with mathematical 
precision, and absolute eertaimy. I say ought , for how can any one 
pretend to be infallible in treating of subjects perplexed by ten thousand 
cases, and when every rule is checked or qualified by reservations 
and exceptions of the most fine-spun and subtle character. 

Vol. III. 12 


<X) OF PERSONAL PROPERTY. [Part V. 

falls on Sunday, or a holyday, or no day of business, the 
money must be demanded on the second day, and that the 
notice of the default of payment must be sent off by the 
very first post after the bill falls due. He says, likewise, 
that verbal acceptances were good, and that you may ac¬ 
cept for part, and have the bill protested for the residue. It 
is quite amusing to perceive that many of the points which 
have been litigated, or stated in our courts, within the last 
thirty years, are to be found in Marius; so true it is, that 
case after case, and point after point, on all the branches 
of the law, are constantly arising in the courts of justice, 
and discussed as doubtful or new points, merely because 
those who raise them are not thorough masters of their 
profession. The next writer who treats on the subject of 
bills is Molloy. He was a barrister in the reign of Charles II.; 
and in his extensive compilation,^ Jure Maritimo , which 
was first published in 1676, he cast a rapid glance over the 
law concerning bills of exchange, but that part of his work 
is far inferior to the treatise of Marius. 

Beawes’s Lex Mercatoria Rediviva , is a much superior 
work to that of Malynes, and it appears, by its very title, to 
have been intended as a substitute It contains a full, and 
very valuable collection, of the rules and usages of law on 
the subject of bills of exchange. Promissory notes were 
then taken notice of, though they had not been so much as 
alluded to in the formal and didactic treatise of Marius. 
They were not ihtroduced into general use, until near the 
close *01’ the reign of Charles II., and for this we have the 
authority of Lord Holt in Bailer v. Crisp* Beawes is fre¬ 
quently cited in our books as an authority on mercantile 
customs ; and a new and enlarged edition of his work was 
published by Mr. Chitty in 1813. The next work on the 
subject of bills and notes was by Cunningham, and it was 
published about the middle of the last century. It consist¬ 
ed chiefly of a compilation of adjudged cases, without much 


a 6 Mod. Rep . 29. 
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method and observation. It was mentioned by the English 
judges as a very good book; but it fell into perfect oblivion 
as soon as Kyd’s treatise on bills and notes appeared, in 
the year 1790. Mr. Kyd made free use of Marius and 
Beawes, and he ingrafted into his work the substance of all 
the judicial decisions down to that time. His work became, 
therefore, a very valuable digest to the practising lawyer, 
and particularly as during the times of Lord Holt and 
Lord Mansfield, the law concerning negotiable paper was 
extensively discussed, and vastly improved. Mr. Bayley, 
who is now a judge of the K. B., published in 1789, a little 
before the work of Kyd, a small manual or digest of the 
principles which govern the negotiability of bills and notes. 
As a collection of rules expressed with sententious brevity 
and perfect precision, it is admirable. In a subsequent edi¬ 
tion, he stated also the cases from which his principles were 
deduced. A work of more full detail, and of a more sci¬ 
entific cast, seemed to be still wanting on the subject, and 
that was well supplied by Mr. Chitty’s treatise on bills, 
notes and checks, first published in 1799. He had recourse, 
though in a sparing degree, to the treatise of Pothier for 
illustration of the rules of this part of the general law mer¬ 
chant ; and it is obvious, that a more free and liberal spirit 
of inquiry distinguishes the professional treatises of the pre¬ 
sent age from those of former periods. The works of Park 
and Marshall on Insurance, and Abbott on Shipping, and 
Chitty on Bills, and Jones on Bailment, have all been en¬ 
riched by the profound and classical productions of France 
and Italy on commercial jurisprudence. 

The treatise of Pothier on Bills is finished with the same 
order and justness of proportion, the same comprehensive¬ 
ness of plan, and clearness of analysis, which distinguish 
his other treatises on contracts. His work is essentially a 
commentary upon the French ordinance of 1673 ; and he 
had ample materials in the commentary of M. Jousse, and 
in the treatises on the same subject by Dupuy de la Serra, 
and by Savary, to which he frequently refers. He also 
cites two foreign works of learning on the doctrine of ne« 
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gotiable paper, and those are Scacchia De Commerciis ef 
Cambio , and Heineccius’s treatise, entitled, Elempnta Juris 
Cambialis. The latter work contains very full and satis- 
factory evidence of the professional erudition of the Ger¬ 
mans on subjects of maritime law. He refers to the ordi¬ 
nances of various German states, and of several of the 
Hanse Towns, relating to commercial paper, and he cites 
eight or ten professed German treatises on bills of ex¬ 
change. 0 

It has been a frequent practice on the European conti¬ 
nent, to reduce the law concerning bills as well as con- 
cerning other maritime subjects, into system by ordi¬ 
nance. The commercial ordinance of France in 1673, 
digested the law of bills of exchange, and it was, with 
some alterations and amendments, incorporated into the 
commercial code of 1S07. Since the publication of 
the new code, M. Pardessus has written a valuable com¬ 
mentary on this, as well as on other parts of the code ; and 
there is a clear and concise summary of the law concern¬ 
ing negotiable paper in M. le Comte Merlin's Repertoire 
de Jurisprudence , under the title of Lettre et Billet de 
Change . Thomson’s treatise on the law of bills and notes 
in Scotland, is a superior work, and spoken of in very high 
terms by persons entirely competent to judge of its value ; 
I allude to the references to that treatise by Mr. Bell, in his 
commentaries, and by Mr. Justice Bayley, in one of his re¬ 
cent opinions in the King’s Bench. The law concerning 
negotiable paper has now become a science, which can be 
studied with infinite advantage in the various codes, trea¬ 
tises, and judicial decisions; for, in them, every possible 
view of the doctrine, in all its branches, has been consider¬ 
ed, its rules established, and its limitations accurately* de¬ 
fined. 


a See Heineccii Opera , torn. 6. in fine, 
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OF THE TITLE TO MERCHANTS’ VESSELS; 


The utility of any attempt at an outline of the code of 
maritime law, must consist essentially in the precision, as 
well as in the perspicuity, with which its principles are illus¬ 
trated by a series of positive rules. Every work on this 
subject will unavoidably become, in a degree, dry and mi¬ 
nute in the detail; but it would be destitute of real value, 
unless it were practical in its design and application. The 
law concerning shipping and seamen, negotiable paper, 
and marine insurance, controls the most enterprising and 
the most busy concerns of mankind; and it consists of a 
system of principles and facts, in the shape of usages, re¬ 
gulations, and precedents, w hich are assimilated in the codes 
of all commercial nations, and ard" as distinguished for 
simplicity of design, and equity of purpose, as they are 
for the variety and minuteness of their provisions. I have 
wished (and I hope not entirely without success) to be able 
to give to the student a faithijyj summary of the doctrines 
of commercial jurisprudence, and to awaken in his breast 
a generous zeal to become familiar with the leading judi¬ 
cial decisions, and especially with the writings of those 
great masters in the science of maritime law, whose talents 
and learning have enabled them to digest and adorn it. 

The law of shipping may be conveniently arranged un¬ 
der the following general heads: 1. Of the title^to vessels. 
2. Of the persons employed in the navigation of merchants’ 
ships. 3. Of the contract of affreightment. This arrange¬ 
ment is very nearly the same with that pursued by Mr. Ab- 
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bott, (now Lord Tenterden,) in his treatise on the subject, 
and which, after comparing it with the method in which 
these various topics have been discussed by other writers, I 
do not think can be essentially improved. It has been sub¬ 
stantially adopted by Mr. Holt, in his “ System of the 
Shipping and Navigation Laws of Great Britain, 1 ”’ and still 
more closely followed by M. Jacobsen, the Danish civilian, 
in his treatise on the “ Laws of the Sea.” The law of 
shipping, as thus arranged and divided, will form the sub¬ 
ject of this, and of the two succeeding lectures. 

(I.) Requisites to a valid title to vessels. 

The title to a ship passes by writing. A bill of sale is the 
true and proper muniment of title to a ship, and one which 
the maritime courts of all nations will look for, and, in 
their ordinary practice, require.® In Scotland, a written 
conveyance of property in ships has, by custom, become 
essential; and in England it is made absolutely necessary 
by statute, with regard to British subjects.* Possession of 
a ship, and acts of ownership, will, in this, as in other cases 
of property, be presumptive evidence of title, without the 
aid of documentary proof, and will stand good until that 
presumption be destroyed by contrary proof; and a sale 
and delivery of a ship, without any bill of sale, or instru¬ 
ment, will be good as between the parties.** But the pre¬ 
sumption of title arising from possession may easily be de¬ 
stroyed ; and the general rule is, that no person can convey 
who has no title; and the mere fact of possession by the 
vendor is not, of itself, sufficient to give a title. Though 
the master of a ship, as we shall presently see, be clothed 
with great powers connected with the employment and na- 


a Story, J., 1 Mason's Rep. 189. £ ibid. 435. 
b Stat. S4 Geo. III. c. 68. See also, Camden v. Anderson, 
5 Term Rep. 709. The Sisters, 5 Rob. Adm. Rep. 155. BelVs Com¬ 
mentaries on the Laws of Scotland , vol. i. 152. 
c Robertson v. French, 4 East's Rep. 130. 
d Taggard v. Loring, 16 Mass. Rep. 336. 
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vigation of the ship, even he has no authority to sell, unless 
in a case of extreme necessity, and then he has an implied 
authority to exercise his discretion for the benefit of all 
concerned.® 

It has frequently been the case, that the sale of a ship 
has been procured in foreign countries by order of some 
admiralty court, as a vessel unfit for service. Such sales 
are apt to be collusively and fraudulently conducted; and 
the English courts of common law do not regard them as 
binding, even though made bona fide, and for the actual as 
well as the intended benefit of the parties in interest. 
They hold, that there is no adequate foundation for such 
authority in the legitimate powers of the admiralty courts. 
They have no such power by the law of nations, and no 
such power is exercised by the Court of Admiralty at 
Westminster.* Lord Stowe), on the other hand, consider¬ 
ed the practice which obtained in the vice-admiralty courts 
abroad, of ordering a sale under the superintendence of 
the court, when the fact of necessity was proved, to be 
very convenient; and he seemed to consider, that it would 
be a defect in the law of England, if a practice so condu¬ 
cive to the public utility, could not legally be maintained. 
The Court of Admiralty, feeling the expediency of the 
power, would go far to support the title of the purchaser/ 
The proceeding which is condemned by the courts of law, 
is a voluntary proceeding, instituted by the master himself 
on petition for a sale, founded on a survey, proof, and re¬ 
port, of the unnavigable and irreparable condition of the 
vessel. It is essentially the act of the master, under the 
auxiliary sanction of the court, founded merely upon a 
survey of the ship to see whether she be seaworthy; and 
it is to be distinguished from the case in which the admiralty 


a Hayman v. Milton, 5 Esp. .V. P. Rep. 65. 
b Reid v. Darby, 10 East's Rep. 14S. Morris v. Robinson, 
3 Bamw. tf Cress. 196. 
c Fanny and Elmira, 1 Edio.Adm. Rep. 117. 
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has regular jurisdiction of the subject by a proceeding in 
rem , founded on some adverse claim. In such cases, the 
power of sale, in the sound discretion of the court, is indis¬ 
putable, and binds all the world. This is a proposition of 
universal law, founded on the commercial intercourse of 
states, and the jus gentium. So, as we have already seen 
in a former volume, 0 capture by a public enemy devests the 
title of the true owner, and transfers it to the captor, after 
a regular condemnation by a prize court of the sovereign 
of the captor. 6 

Upon the sale of a ship in port, delivery of possession is 
requisite to make the title perfect. If the buyer suffers the 
seller to remain in possession, and act as owner, and the 
seller should become bankrupt, the property would be lia¬ 
ble to his creditors, and, in some cases, also to judgment 
creditors on execution. The same rule exists in the case 
of the mortgage of a ship ; but where a sale is by a part 
owner, it is similar to the sale of a ship at sea^and actual 
delivery cannot take place. Delivery of the muniments of 
title will be sufficient, unless the part owner be himself in 
the actual possession/ If the ship be sold while abroad, 
or at sea, a delivery of the grand bill of sale, and other 
documents, transfers the property, as in the case of the de¬ 
livery of the key of a warehouse. It is all the delivery that 
the circumstances of the case admit of; and it is giving to 
the buyer, or mortgagee, the ability to take actual posses¬ 
sion, and which he must do as soon as possible on the re¬ 
turn of the ship. But the buyer takes subject to all incum¬ 
brances, and to all lawful contracts made by the master re- 


a See vol. i. 96. 

b In the case of the Attorney General v. Norstedt, 3 Price's 
Exchq. Rep 97. a judicial sale of a vessel as derelict by the Instance 
Court of the Admiralty, was held to bind even the crown’s right of 
seizuie fora previous forfeiture. 

c Addis v. Baker, 1 Anst. Rep. 222. Abbott on Shipping , 10. 
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specting the employment and hypothecation of the ship 
prior to notice of the transfer.® 

The English cases speak of the transfer of a ship at sea 
by the assignment of the grand bill of sale, and that ex¬ 
pression is understood to refer to the instrument whereby 
the ship was originally transferred from the builder to the 
owner, or first purchaser. But the American cases speak 
simply of a bill of sale, and usually refer to the instrument 
or transfer from the last proprietor while the vessel is at sea, 
and which is sufficient to pass the property, if accompa¬ 
nied with the act of taking possession as soon as conve¬ 
niently may be (and which in England must be by statute 
within ten days) after the vessel arrives in port. 4 

(2.) Who is liable as owner. 

There is no doubt that the owner is personally liable for 
necessaries furnished, and repairs made to a ship, by order 
of the master f and the great point for discussion is, who 
is to be regarded as owner. The ownership, in relation to 
this subject, is not determined by the register; nor is a re¬ 
gular bill of sale of the property essential to exempt 
the former owner from responsibility for supplies fur¬ 
nished. Where the contract of sale is made, and pos¬ 
session delivered, the circumstance that the naked legal 
title remains in the vendor for his security, does not render 
him liable, as owner, on the contracts, or for the conduct of 
the master. 4 

It has been a disputed question, whether the mortgagee 
of a ship, before he takes possession, be liable to the bur- 


a Mair v. Glennie, 4 Moult tf Seht>. 240. Hay v. Fairburn, 
2 Barms. if Aid. 199. Atkinson t. Mating, 2 Term Rep. 462. Port¬ 
land Bank v. Stubbs, 6 Mass. Rep. 422. Putnam v. Dutch, 8 Mass. 
Rep. 287 Bridhm v. Tuck r, 1 Pick. Rep. 996. 
b Portland Bank v. Stacej, 4 Mass. Rep. 663. 
c Websu. v. Seekarap, 4 Barn, if Aid. 352. 
d Wendover v. Hogeboom, 7 Johns. Rep. 308. Leonard v. Hun¬ 
tington, 15 ibid. 298. Thorn v. Uicks, 7 Coioeris Rep. 697. 
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dens and entitled to the benefits belonging to the owner. 
In the case of Chinney v. Blackbcvrnc, a it was held by the 
K. B., that the mortgagor, in such a case, and not the 
mortgagee, was to be deemed owner, and entitled to the 
freight, and liable for the repairs and other expenses. The 
same decision was made by the C. B. in Jackson v. Ver¬ 
nonS But Lord Kenyon, in Westerdell v. Dalef enter¬ 
tained a different opinion, and he considered the mort¬ 
gagee, whether in or out of possession, to be the owner, 
and entitled to the freight, and bound for the expenses of 
the ship. The weight of our American decisions has 
been in favour of the position, that a mortgagee of a ship 
out of possession is not liable for repairs or necessaries 
procured on the order of the master, and not upon the par¬ 
ticular credit of the mortgagee, who was not in the receipt 
of the freight; though the rule is otherwise when the mort¬ 
gagee is in possession, and the vessel employed in his ser¬ 
vice.' 1 The case of Fisher v. Willing , e has also a strong 
bearing in favour of the decisions which go to charge the 
mortgagor ; for it was held, that a mortgagee of a ship at 
sea did not, merely by delivery of the documents, acquire 
such a possession as to be liable to the master for wages 
accruing after the date of the mortgage. The contract 
was with the mortgagor, and there was no privity between 
the master and the mortgagee, before possession taken, 
sufficient to raise an assumption. A similar decision was 
made by Ch. J. Abbott in Martin v. Paxton , and cited in 
the Pennsylvania case. The case of The Mohawk Insu¬ 
rance Company v. Eckford , decided in the Court of Com¬ 
mon Pleas in the city of New-York, as recently as Janua- 


a 1 H. Black. 117. note. 
b l H. Blacks. Rep . 114. 
c 7 Term Rep. S06. 

d M‘Intyre v. Scott, 8 Johns. Rep. 159. Champlin v. Butter, 
18 ibid. 169. Tucker v. Buffington, 15 Mass. Rep. 477. 
e 8 Serg. Raicle, 118. 
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ry, 1828, and the case of Thom v. Hicks,* show, that the 
rule is considered to be settled in this state, that a mort¬ 
gagee out of possession is not liable for services rendered, 
or necessaries furnished, to a vessel, on the credit of the 
mortgagor, or other person having the equitable title. The 
question seems to resolve itself into the inquiry, whether 
the circumstances affort} evidence of a contract express or 
implied, as regards mortgagees not in possession. If the 
claimant dealt with the mortgagor solely as owner, he can¬ 
not look to the mortgagee. To whom was the credit given, 
seems to be the true ground on which the question ought 
to stand. In a case before Lord Ellenborough, so late as 
1816,* he ruled, that a mortgagee, not in possession, and 
not known to the plaintiff, was not liable for stores supplied 
by the captain’s order. The weight of authority is deci¬ 
dedly in favour of the mortgagee who has not taken pos¬ 
session ; and if he has left the possession and control of the 
ship to the mortgagor, he will not be liable to the master 
for wages or disbursements, or to any other person, for re¬ 
pairs and necessaries done or supplied by the master’s or¬ 
der, where the mortgagor has been treated as owner. If, 
however, there has been no such dealing with the mortga¬ 
gor in the character of owner, but the credit has been 
given to the person who may be owner, it is a point still 
remaining open for discussion, whether the liability will 
attach to the beneficial, or to the legal owner. The prin¬ 
ciple of the decision in Trewhella v. Rowe* was, that a 
vendee of a ship, whatever equitable title might exist in 
him, was not liable for supplies furnished before the legal 
title was conveyed to him, and registered in the manner 
prescribed by the registry acts, and when he was unknown 
to the tradesman who supplied the materials. 


a 7 Co wen's Rep. 697. 

b Twentyman v. Hart, 1 Starkie's Rep. 866. 
r 11 East's Rep. 435. 
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There are analogous cases which throw light upon this 
subject. Thus, in Young v. Branderf the legal title re¬ 
mained for a month after the sale in the vendor upon the 
face of the register, because the vendee had omitted to 
comply with the forms prescribed by the registry acts. But 
it was held, that he was not liable during that interval for 
repairs ordered by the captain, under the direction of the 
vendee, and who had no authority, express or implied, from 
the legal owner. The vendee ordered the repairs in his 
own right, and there was no privity of interest between 
him and the legal owner, and the credit was actually given 
to the vendee. So, again, the regular registered owner of 
a ship was held to be liable for supplies furnished by order 
of the charterer, who had chartered the ship at a certain 
rent for a number of voyages. The owner had devested 
himself, in that case, of all control and possession of the 
vessel during the existence of the charter party, and he 
had no right, under the charter party, to appoint the cap¬ 
tain.* The question in these oases is, whether the owner, 
by reason of the charter party, has devested himself of the 
ownership pro hoc vice , and whether there has been any 
direct contract between the parties, varying the responsibi¬ 
lity. 

In Vallejo v. Wheeler, 0 the court proceeded on the 
ground, that the charterer was owner pro hac vice , inasmuch 
as he appointed the master. The subject was much dis¬ 
cussed in M'Intire v. Brown,* and it was held, that where, 
by the terms of the charter party, the ship owner appoints 
the master and crew, and retains the management and 
control of the vessel, the charter was to be considered as 
a covenant to carry goods. But where the whole manage¬ 
ment is given to the freighter, it is more properly a hiring 


a S East's Rep. 10. 

6 Frazer v. Marsh, 13 East's Rep. 238. 
c Coup. Rep. 143. 
ft 1 Johns. Rep. 220. 
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of the vessel for the voyage, and in such case the hirer 
is to be deemed owner for the voyage. In Hallet v. 
The Columbian Insurance Company the owner of the ves¬ 
sel, by the charter party, let the whole vessel to the mas¬ 
ter, who was to victual and man her at his own expense, 
and have the whole management and control of her, and 
he was held to be the owner for the voyage ; and a similar 
decision was made in Taggard v. Loring , b The case of 
Fletcher v. Braddick e adopted the same principle which 
had been laid down by Ch. J. Lee in Parish v. Crawford, d 
and it was declared, that the ownership, in respect to all 
third persons, remained with the original proprietor when 
the vessel was supplied and repaired by the owner, and 
navigated by a master and sailors provided and paid for by 
him. In that case, the ship was chartered by the commis¬ 
sioners of the navy, who placed a commander in the navy 
on board, and the master was to obey his orders ; but, with 
regard to third persons, it was still, notwithstanding that 
very important fact, considered to be the ship of the owners, 
and they were held answerable for damage done by the 
ship. This highly vexed question, and so important in its 
consequences to the claim of lien, and the responsibilities 
of ownership, depends on the inquiry, w’hether the lender 
or hirer, under a charter party, be the owner of the ship for 
the voyage. It is a dry matter of fact question, who, by 
the charter party, has the possession, command, and navi¬ 
gation of the ship. If the general owner retains the same, 
and contracts to carry a cargo on freight for the voyage, 
the charter party is a mere affreightment sounding in co¬ 
venant, and the freighter is not clothed with the character 
or legal responsibility of ownership. The general owner, 
in such a case, is entitled to the freight, and may sue the 
consignee on the bills of lading in the name of the master, 


a 8 Johns. Rep. 272. 
& 16 Mass. Rep. 936. 


c 5 Bos. Sf Pull. IBS. 
d Sir. Rep. 1251. 
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or he may enforce his claim by detaining the goods until 
payment, the law giving him a lien for freight. But where 
the freighter hires the possession, command, and navigation 
of the ship, for the voyage, he becomes the owner, and is 
responsible for the conduct of the master and mariners, 
and the general owner has no lien for the freight, because 
he is not the carrier for the voyage. This is the principle 
declared and acted upon in the greatly litigated, and very 
ably discussed case of Christie v. Lewis ; fl and it is the 
principle declared by the Supreme Court of the United 
States in Marcardier v. The Chesapeake Insurance Com¬ 
pany, h and Grade v. Palmer , c and followed generally by 
the courts of justice in this country.** It may be consider¬ 
ed as the sound and settled law on the subject. 

(3.) Of the custom house documents. 

The United States have imitated the policy of England 
and other commercial nations, in conferring peculiar pri¬ 
vileges upon American built ships, and owned by our 
own citizens; and I shall now examine the acts of Con¬ 
gress, so far as they go to ascertain the title to American 
ships, and the mode of transferring that title. The object 
of the registry acts is to encourage our own trade, naviga¬ 
tion and ship building, by granting peculiar or exclusive 
privileges of trade to the flag of the United States, and by 
prohibiting the communication of those immunities to the 
shipping and mariners of other countries. These provi¬ 
sions are well calculated to prevent the commission of 
fraud upon individuals, as well as to advance the national 
policy. The registry of all vessels at the custom house, 
and the memorandums of the transfers, add great security 


a £ Brod. &{ Bing 410. 

6 8 Crunch's Rep. 39. 
c 8 Wheat. Rep. 605. 

d Pitkin v. Brainerd, 5 Conn. Rep. 451. Clarkson v. Edes, 
4 Cowen's Rep. 470. Reynolds v. Toppan, 15 Mass. Rep. 370. 
Emery v. Hersev, 4 Green leaf's Rep. 407. 
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to title, and bring the existing state of our navigation and 
marine under the view of the general government. By 
these regulations, the title can be effectually traced back to 
its origin.® 


a An historical view of the laws of England, with regard to ship- 
ing and navigation, is given with admirable clearness, method, and 
accuracy, by Mr. Reeves, in his 4 ‘ History of the Law of Shipping 
and Navigation published in 1792; and the policy of that system 
he considers to have been vindicated and triumphantly sustained, in 
the increase of the English shipping, the extension of their foreign 
navigation and trade, and the unrivalled strength of their navy. The 
policy of the British statutes was to confine the privileges of their 
trade, as far as was consistent with the extent of it, to British built 
shipping. But the quantity of British built shipping was not at first 
adequate to carry »d the whole trade of the country, and it became a 
secondary object to confer privileges on foreign built ships in British 
ownership. In proportion as British built shipping increased, the 
privileges conferred on foreign built ships in British ownership were 
from time to time restricted. The English navigation laws, prior to the 
famous navigation act of 12 Charles II. c. 18., were crude and undi- 
gested. They commenced with the statute of 5 Richard II. and in 
the earlier acts, the preference of English ships and mariners, in 
English imports and exports, was given in simple and absolute terms, 
and they kept improving in accuracy of description and justness of 
policy down to the time of the registry acts. The navigation act of 
Charles II. described what were English built and English owned 
ships, and in what cases a foreign built ship, owned by an English 
subject, should have the privileges of an English ship. The act did 
not require any foreign ships to be registered ; but a foreign built 
ship, unless registered, was to be treated as an alien ship, though 
owned by a British subject. The statute of 26 Geo . III. c. 60. was 
framed by the elder Lord Liverpool, and it gave rise to the treatise 
of Mr. Reeve, who dedicated his work to that distinguished noble¬ 
man. The navigation act of Charles II. only required ships to be 
the property of British subjects ; but in the progress of the system, the 
qualification of being British built was added. The one encouraged 
British seamen and merchants, but the other encouraged also British 
ship building. The statute of 26 Geo. III. declared that the time had 
come, when the policy of employing British built shipping exclu¬ 
sively in the commerce of that country, ought to be carried to the ut- 
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The acts of Congress of 31st December, 1792, and 18th 
February, 1793, constitute the basis of the regulations in 


most extent, and it accordingly enacted, that no foreign built ship, 
except prizes, nor any ship built upon a foreign bottom, although 
British owned, should be any longer entitled to any of the privileges 
or advantages of a British built ship, or of a ship owned by British 
subjects. This statute likewise introduced into the European trade 
the necessity of a register, which had been introduced into the plan¬ 
tation trade by the statute of 7 and 8 fVm. III. c. 22. The general 
principle established by the act of 26 Geo. III. was, that all British 
ships, with some few exceptions, should be registered, and a certifi¬ 
cate of the registry obtained, in the port to which the ship belonged. 
All ships entitled and required to be registered, were made subject 
to forfeiture for attempting to proceed to sea without a British regis¬ 
ter. All ships not entiiled to the privileges of British built or Bri¬ 
tish owned ships, and all "hips not registered, although owned by 
British subjects, were to be deemed alien ships, and liable to the 
same penalties and forfeitures as alien ships. British subjects might 
still employ foreign "hips in neutral trade, subject only to the alien 
duties. The statute further required, that upon every alteration of 
the property, an endorsement was to be made upon the registry, and 
a memorandum theieof entered at the custom house; and that upon 
every transfer, in whole or in pari, the certificate of the registry was 
to be set out in the bill of sale. The statute of 34 Geo. Ill c. 68. 
was an enlargement of the statute 26 Geo Ill., and it contained se¬ 
veral provisions for granting new certificates upon a transfer of pro¬ 
perty, and it regulated those cases only in which a title to a certifi¬ 
cate had been given, and a certificate was required to be obtained, 
and it required all registered vessels to be navigated by a British 
master, and a crew of whom three fouiths were British. 

The navigation laws of Great Britain now form a permanent and 
regular code, but one still involved in a labyrinth of statutes, and not 
easily rendered simple and intelligible to practical men. The re¬ 
gistry acts have peculiar simplicity and legal precision for statute 
productions of that kind, and they are regarded by English states¬ 
men and lawyers as highly honourable to the talents, experience, 
and vigilance of Lord Liverpool, who has established on solid foun¬ 
dations the naval power and commercial superiority of his country. 
The code of laws constituting the navigation system of England, has 
been well digested, not only in the history of Mr. Reeves, to which I 
have alluded, but by Lord Tenterden, in his accurate and authoritative 
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this country for the foreign and coasting trade, and for the 
fisheries of the United States j and they correspond very 
closely with the provisions of the British statutes in the* 
reign of George III. 

No vessel is to be deemed a vessel of the United States, 
or entitled to the privileges of one, unless registered, and 
wholly owned and commanded by a citizen of the United 
States. The American owner in whole, or in part, ceases 
to retain his privileges as such owner, if he usually resides 
in a foreign country, during the continuance of such resi¬ 
dence, unless he be a consul, or an agent for, and a partner 
in, some American house, carrying on trade within the Uni¬ 
ted States.® The register is to be made by the collector 
of the port to which such ship shall belong, or in which it 
shall be, and founded on the oath of one of the owners, 
stating the time and place where she was built, or that she 
was captured in war by a citizen, as prize, and lawfully 
condemned, or forfeited for a breach of the laws of the 
States ; and stating the owners and master, and that they 
are citizens, and that no subject of a foreign power was 
directly or indirectly, by way of trust, or otherwise, inte¬ 
rested therein. The master is, likewise, in certain cases, 
to make oath touching his own citizenship. 4 Previous 
to the registry, a certificate of survey is to be produced. 


41 Treatise of the Law relative to Merchant Ships and Seamen and 
still more extensively, and very ably, id Holt’s 44 System of the Ship- 
pwg and Navigation Laics of Great Britain .” That work contains 
all the laws on the subject, brought down to the year 1820. His in¬ 
troductory essay is a clear, intelligible, and well written, but brief, 
synopsis of the history and policy of the navigation system. In the 
sixth and seventh chapters of the first volume of Mr. Chitty’s very 
ample 44 Treatise on the Laws of Commerce and Manufactures , and 
Contracts relating thereto ,” we have also a condensed and accurate 
digest of the same code of navigation taws. 
a Act of 31s< of December , 1782, sec. 1. and 2. 
b Ibid. sec. 3,4, and 11. 

vol. in. ii 
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and security given, that the certificate of such registry 
shall he solely used for the ship, and shall not be sold, lent, 
or otherwise disposed of. If the vessel, or any interest 
therein, be sold to any foreigner, and the vessel be within 
the United States, the certificate of the registry shall, within 
seven days after the sale, be delivered up to the collector of 
the district, in order to be cancelled; and if the sale be made 
when the vessel is abroad, or at sea, the certificate is to be 
delivered up within eight days after the master’s arrival 
within the United States. 0 If a registered ship be sold, 
in whole or in part, while abroad, to a citizen of the United 
States, the vessel, on her first arrival in the United States 
thereafter, shall be entitled to all the privileges of a ship of 
the United States, provided anew certificate of registry be 
obtained within three days after the master makes his final 
report upon her first arrival. 6 If the vessel be built within 
the United States, the ship-carpenter’s certificate is requi¬ 
site to obtain the register; and when the ship is duly regis¬ 
tered, the collector of the port shall grant an abstract, or 
certificate of such registry. 6 There are several minute 
regulations respecting the change of the certificate, and 
the granting of a new register, which need not here be de¬ 
tailed but when a vessel, duly registered, shall be sold or 
transferred, in whole or in part, to a citizen of the United 
States, or shall be altered in form or burthen, she must be 
registered anew', and her former certificate of registry deli¬ 
vered up, otherwise she will cease to be deemed a vessel of 
the United States, or entitled to any of the privileges of 
one. In every case of sale or transfer, there must be some 
instrument of writing, in the nature of a bill of sale, which 
shall recite at length the certificate of registry, and without 


a Act of 31 st of December, 1792, sec. 6 and 7. 
h Act of the United States, March 2d, 1803, sec. S. 

Law of the United States, 31st December, 1792, sec. 9. 
d. Ibid, sec. 12 and 13. 
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it the vessel is incapable of being registered anew.® Upon 
every change of master, the owner must report such change 
to the collector, and have a memorandum of such change 
endorsed upon the certificate of registry: and if any ship 
so registered be sold, in whole or in part, by way of trust, or 
otherwise, to a foreigner, and the sale be not made known 
as above directed, the whole, or at least the share owned 
by the citizen who sells, becomes forfeited.* 

Vessels enrolled and licensed, or licensed only, if under 
twenty tons, to be deemed entitled to the privileges of ves¬ 
sels employed in the coasting trade or fisheries.' And ves¬ 
sels, to be enrolled, must possess the same qualifications ; 
and the same requisites, in all respects, must be complied 
with, as are made necessary for the registry of ships and 
vessels; and the same duties are required in relation to 
such enrolments ; and the ships enrolled, with thaimaster 
and owner, are subject to the same regulations as are in 
those respects provided for registered vessels.* Any ves¬ 
sel may be enrolled and licensed, that may be registered, 
upon the registry being given up ; and any vessel that may 
be enrolled may be registered, upon the enrolment and 
license being given up.* In order to obtain a license for 
carrying on the coasting trade, or fisheries, the owner, or 
ship’s husband, and master, must give security to the Uni¬ 
ted States, that the vessel be not employed in any trade 
whereby the revenue of the United States may be defraud¬ 
ed ; and the master must make oath that he is a citizen, 
and that the license shall not be used for any other vessel, 
or any other employment and if the vessel be less than 
twenty tons burthen , that she is wholly the property of a 
citizen of the United States. The collector of the district 


a Law of the United States, SI st of December , 1792, sec. 14. 
b Ibid. see. 15 and 16. 

c Actof Congress, February\%tk, 1793.sec. l. 
d Ibid. sec. 2. 
e Ibid . sec. 3. 
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thereupon grants a license for carrying on the coasting 
trade, or fishery. 0 Vessels engaged in such a trade or bu¬ 
siness, without being enrolled and Licensed, or licensed only, 
as the case may be, shall pay alien duties, if in ballast, or 
laden with goods the growth or manufacture of the United 
States, and shall be forfeited if laden with any articles of 
foreign growth or manufacture, or distilled spirits/ If any 
vessel enrolled or licensed, proceed on a foreign voyage, 
without first surrendering up her enrolment and license, and 
being duly registered, she shall, with her cargo imported 
into the United States, be subject to forfeiture/ The other 
general provisions relative to the rights and duties apper¬ 
taining to the coasting trade and the fisheries, need not here 
be enumerated, as my object is to consider the subject 
merely in reference to the documentary title to American 
vessel^ 

It is further provided, by the act of March 2, 1797, that 
whenever any vessel is transferred by process of law , and 
the register, certificate of enrolment, or license, is retained 
by the former owner, a new one may be obtained upon the 
usual terms, without the return of the outstanding paper. 
Vessels captured and condemned by a foreign power are 
to be considered as foreign vessels, and not entitled to a 
new register, even though they should afterwards become 
American property, unless the former owner regain his title, 
by purchase or otherwise/ Every registered or unregis¬ 
tered vessel, owned by a citizen of the United States, and 
going to a foreign country, and, if an unregistered vessel, 
sailing with a sea letter, is entitled to a passport, to be fur¬ 
nished by the collector of the district.* But no sea letter 
certifying any vessel to be the property of a citizen of the 


a Act of Congress , February 18 th, 1793, sec. A. 
b Ibid. sec. C. 
c Ibid. 

d Act of the U. S., June 27, 1797. 

< Acts of Congress. June 1 , 1796, and March 2. 1803. 
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United States, can be issued, except to ships duly register¬ 
ed, or enrolled and licensed, or to vessels wholly owned by 
citiiensof the United States, and furnished with, or entitled 
to sea letters, or other custom-house documents.* 

The English registry act of 26 Geo. III. requires the cer¬ 
tificate of the registry to be truly recited at length in every 
bill of sale of a British ship to a British subject, otherwise 
such bill of sale is declared to be utterly null and void to 
all intents and purposes; and this is held to be necessary, 
even though the ship was at sea at the time, and the vendee 
took the grand bill of sale, and possession of the ship, im¬ 
mediately on her arrival in port.* The laws of the United 
States do not go to that rigorous extent, and the only con¬ 
sequence of a transfer, without a writing containing a reci¬ 
tal at length of the certificate of registry, is, that the vessel 
cannot be registered anew, and she loses her privileges as 
an American vessel, and becomes subject to the disabili¬ 
ties incident to vessels not registered, enrolled, or licensed, 
a a the statute prescribes. But where an American regis¬ 
tered vessel was in part sold, by parol, while at sea, to an 
American citizen, and again resold by parol to her original 
owner, on her return into port, and before entry, that trans¬ 
action did not deprive the vessel of her American privi¬ 
leges, or subject her to foreign duties, for, in that case, no 
new register was requisite. It would have been, except in 
date, a duplicate of the old one, and perfectly useless.* 

If a ship be owned by American citizens, and be not 
documented according to the provisions of the registry 
acts, it is not liable to any forfeitures or disabilities which are 
not specially prescribed. The want of a register is not a 
ground of forfeiture, but the cause only of loss of Ameri¬ 
can privileges/ Every vessel, wherever built, and owned 


a Act of Congress, March 26,1810. 
b Rolleston ▼. Hibbert, 3 Term Rep. 406. 

c The United Slates v. Willings and Francis, 4 Cranck's Rep. 48. 
d Hatch ▼. Smith, 5 Mast. Rep. 42. 
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by an American citizen, is entitled to a custom house do¬ 
cument for protection, termed a passport, under the act 
of June 1, 1796; for it applies to w every ship or vessel of 
the United States, going to any foreign country.” As our 
registry acts do not declare void the sale or transfer, and 
every contract or agreement for transfer of property in any 
ship, without an instrument in writing, reciting at large the 
certificate of registry ; and as they have not prescribed any 
precise form of endorsement, on the certificate of registry, 
and rendered it indispensable in every sale, as is the case 
under the British statutes of 26 Geo. III. c. 60. and 34 Geo. 
III. c. 68. we are happily relieved from many embarrassing 
questions which have arisen in the English courts relative 
to the sale and mortgage of ships. 

There has been great difficulty, and some alternation 
of opinion, in the English courts, in the endeavour to 
reconcile the strict and positive provisions of the sta¬ 
tute with the principles of equity, and the good faith 
and intention of the contracting parties.® It has even 
been a question of much discussion, whether the sta¬ 
tutes of 26 and 34 Geo. III. had not destroyed the com¬ 


et The cases of Rolleston v. Hibbeit, 3 Term Rep. 406. Camden 
v. Anderson, 5 Term Rep 709. Westeidell v. Dale, 7 ibid 306. 
Moss v. Charnock, 2 East's Rep. 399. Heath v. Hubbard, 4 East's 
Rep. 110. Moss v. Mills, 6 ibid. 144. Hayton v. Jackson, 8 ibid. 

511., and Hibbert v. Rolleston, 3 Bro. Rep. 571., and the opinions 
of Wood, B. <Sp Heath , J., in Hubbard v. Johnstone, 3 Taunt. Rep. 

177., and of Lord Eldon, in Ex parte V allop, 15 Ves. Rep. 60. and 
Ex parte Houghton, 17 Fes R p. 251. and of Sir Wm. Grant, in 11 Ves. 
Rep. 642 may be selected as samples of the stiictness with which the 
statutes are construed, and of the defeat of bona fide transfers of ves¬ 
sels by failure to comply with the* literal terms of the statutes. The 
cases of Rolleston v. Smith, 4 Term Rep. 161. Capadose v. Codner, 
1 Bos. Sf Pull. 483. Ratchford v. Meadows, 3 Esp. JV*. P. Rep. 69. 
Bloxham v. Hubbard, 5 East's Rep. 407. Kerrison v. Cole, 8 East's 
Rep. 231. Robinson v. Macdonnell, 5 MaulcSf Selw. 228. Curtis v. 
Perry, 6 Vis. Rep. 739. Mestaer v. Gillespie, 11 Ves. Rep. 621. 637. 
may be selected, on the other hand, as containing evidence of the in¬ 
fluence of equifv upon the severity of those provisions. 
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mon law right of conveying a ship, by way of mortgage, 
like other personal property; and whether the mortgagee 
had not a complete title, beyond the power of redemption, 
after the transfer of the legal title, according to the pre¬ 
scribed form of the endorsement on the certificate of re¬ 
gistry. The language, in many of the cases,® was in favour 
of the conclusion, that there could be no equitable owner¬ 
ship of a ship distinct from the legal title, and that upon 
a transfer under the forms of the registry acts, the ship be¬ 
comes the absolute property of the intended mortgagee, 
and that the terms of the registry acts were incompatible 
with the existence of any equity of redemption. But these 
opinions, or dicta, have been met by a series of adjudica¬ 
tions, which assume the law to be otherwise, and that the 
registry acts related only to transactions between vendor 
and vendee, and to cases of real ownership; and that an 
equitable interest in a ship might exist by operation of law, 
and by the contract of the parties, distinct from the legal 
estate; and that notwithstanding the positive and absolute 
terms of the endorsement upon the certificate of register, 
a mortgage of a ship is good and valid, according to the 
law as it existed before the registry acts, provided the re¬ 
quisites of the statutes be complied with.* The opinion of 
Sir Thomas Plumer, in Thompson v. Smith , contained a 
very clear and masterly vindication of the validity of the 
mortgage of a ship consistently with the preservation of 
the forms of the registry acts. He effectually put to flight 
the alarming proposition, that since the registry acts there 


a Lord Eldon scattered ambiguas voces to that effect in Curtis v. 
Perry, 6 Vesey's Rep. 739. Campbell v. Stein, 6 Dow's P. C. 116. 
Ex parte Y allop, 15 Vesey's Rep. 60. Ex parte Houghton, 17 Ve- 
sey's Rep. 251. Dixon v. Ewart, 3 Merivale's Rep. 333. 

b Mair v. Glennie, 4 Manic Selw. 240 Robinson v. Macdon- 
nell, 5 ibid. 228. Hay v. Fairbairn, 2 Barnw. «Sr Aid. 103. Monk- 
house v. Hay, 2 Brod. tf Bing. 114. Thompson v. Smith, 1 Madd. 
Ch. Rep. 395. 
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could be no valid mortgage of a ship; and he insisted, that 
the defeasance annexed to the bill of sale ought to be fully 
endorsed as part of the instrument on the certificate of re¬ 
gistry, if the ship be mortgaged in port, or if while at sea, 
a copy of the whole transmitted to the custom house; and 
that though the defeasance should not be noticed in any 
of the forms adhered to at the office of the customs, and 
the instrument should be registered as an absolute bill of 
sale, the mortgagor’s right of redemption would not suffer 
by the omission. But as no such questions can possibly 
arise under the registry acts of Congress, these discussions 
in the English courts are noticed only as a curious branch 
of the history of the English jurisprudence on this subject." 

The registry is not a document required by the law of 
nations as expressive of a ship’s national character. 4 The 
registry acts are to be considered as forms of local or mu¬ 
nicipal institution, for purposes of public policy. They 
are imperative only upon the voluntary transfer of parties, 
and do not apply to transfers by act or operation of law. c 
They are said to be peculiar to England, and to the United 


a Id 1823, Mr. Trollope published, at London, a distinct treatise, 
for the very purpose of vindicating the validity of mortgages of ships. 
It was entitled, “ A Treatise on the Mortgage of Ships, as affected 
by the Registry Actsand it contains a view of all the discussions 
on the question. The same doctrine is maintained in Mr. Patch’s 
late “ Practical Treatise on the Law of Mortgages,” p. S4. Mr. 
Holt , in a note to his Reports of Cases at Nisi Prins, vol. i. 60S. 
fell into the current error, that upon a contract of mortgage in 
respect to a British registered ship, there was no equity of redemp¬ 
tion, and that the ship became absolutely the property of the mort¬ 
gagee, without any relief to be afforded at law, or in equity ; but sub¬ 
sequently, in his elaborate and accurate treatise on shipping, he 
adopts the doctrine in Thompson v. Smith , as being in conformity 
with the letter and spirit of the registry acts. Holt on Shipping, 
vol. i. 306— 312. 

b Le Cbeminant v. Pearson, 4 Taunt. Rep. 367. 

c 6 Vesey’s Rep. 739. 15 ibid. 68. Bloxham v. Hubbard, 

5 East's Rep. 407. 
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States, whose maritime and navigation system is formed 
upon the model of that of Great Britain. But by various 
French ordinances, between 1681 and the era of the new 
code, it was requisite that all French built vessels should be 
owned exclusively by Frenchmen, and foreigners were pro¬ 
hibited from navigating under the French flag; and a 
Frenchman forfeited his privileges as such owner, by mar¬ 
rying a foreign wife, or residing abroad, unless in connexion 
with a French house.® The register is not, of itself, evi¬ 
dence of property, unless it be confirmed by some auxiliary 
circumstance to show that it was made by the authority or 
assent of the person named in it, and who is sought to be 
charged as owner. Without proof to connect the party 
with the register as being his direct or adopted act, the re¬ 
gister has been held not to be even prima facie evidence to 
charge a person as owner. 6 The case of The Mohawk 
Insurance Company v. Eckford , decided in the New-Y A ork 
Court of Common Pleas in 1828, went upon the same 
ground, that the register, standing in the name of a person, 
did not determine the ownership of the vessel, though it 
might, perhaps, be presumptive evidence, in the first in¬ 
stance. An equitable title in one person might legally exist, 
consistently with the documentary title at the custom house 
in another.® 


a Bouiay Paty , tom. i. 257—260. 

b Tinkler v. Walpole, 14 East's Rep.H£6. M‘Iver v. Humble. 
16 East's Rep. 169. Fraser v. Hopkins, 2 Taunt. Rep. 5. Sharp 
v. United Insurance Company, 14 Johns. Rep. 201. 

c By the French law, a verbal sale of a ship may do as between 
the parties, but not as respects the claims of third persons. It has 
been, at all limes, the policy of their law, to require the written evi* 
dence of a sale. Formerly, every sale was required to be attested 
before a notary, but now a private instrument is sufficient. But the 
law of France places very material checks upon the transfer of 
ships; for, in order to bar the rights and claims of third persons, it 
is requisite that the vessel make one voyage at sea at the risk of the 
purchaser, and without opposition from the creditors of the vendor; 

Vol. III. 15 
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(4.) Of part owners. 

The several part owners of a ship are tenants in com¬ 
mon. Each has his distinct, though undivided interest: 
and when one of them is appointed to manage the con¬ 
cerns of the ship for the common benefit, he is termed the 
ship’s husband. Valin strongly recommends the utility of 
these associations of part owners, in the business of navi¬ 
gation and maritime enterprises, in order to unite the wis¬ 
dom of joint counsels, as well as to divide the risks and 
losses incident to a very extended maritime commerce, 
which is exposed to so many hazards and revolutions: tua 
omnia uni nunquam navi crcdito. a The marine law of 
England respecting part owners of vessels, is distinguished 
for the wisdom and equity of its provisions, and it has an 
undoubted pre-eminence over the common law doctrine 
concerning a tenancy in common in chattels. If there be 
no certain agreement among themselves, respecting the 
employment of the ship, the Court of Admiralty, under 
its long established and salutary jurisdiction, authorizes a 
majority in value of the part owners, to employ the ship 
upon any probable adventure, and, at the same time, takes 
care to secure the interest of the dissenting minority. 
Ownership in a ship is, ordinarily, not like the case of joint 
concern, or partnership; nor does the English law, like 
some of the ordinances of other countries, give power to 
the majority in value to control, in their discretion, the 


otherwise their claims are preferred to the title of the purchaser. If 
the vessel be sold while on a voyage, that voyage is not computed, 
and it requires a new voyage subsequent to such sale, to bar the rights 
of privileged creditors. This privilege, under the French ordinance 
of 1681, applied to creditors of every description existing at the time 
of the sale; but under the new code of commerce, it would rather 
seem to be confined to the specified class of privileged creditors. 
Ord. b. 2. tit. 10 . Des Navircs , art. 2. and S. and Valin's Com. ibid. 
tom. 1. 602. Code de Com. art. 198, 194. 196. Boulay Paty f Cows 
de Droit Com. tom. 1. 168. 170. 
a Valin's Com. tom. 1, 584. 



lecture XLV.] OF PERSONAL PROPERTY. 


i 15 


whole concern. The Court of Admiralty takes a stipula¬ 
tion from the majority, in a sum equal to the value of the 
shares of the minority, either to bring back and restore the 
ship, or pay the minority the value of their shares. In that 
case, the ship sails wholly at the charge and risk, and for 
the benefit, of the majority. This security the minority 
obtain upon a warrant issued upon their application to ar¬ 
rest the ship. This is the only safe proceeding to the mi¬ 
nority ; for if the ship be sent to sea by the majority with¬ 
out this security, and she be lost without any tortious act in 
the majority, the minority have no remedy in law or equity. 
If the minority have possession of the ship, and refuse to 
employ her, the majority, on a similar warrant, may obtain 
possession, and send the ship to sea, on giving the like se¬ 
curity. The jurisdiction of the admiralty extends to the 
taking a vessel from a wrong doer, and delivering her over 
to the rightful owner; and this is a most useful part of the 
jurisdiction of the court.® The Court of Chancery exer¬ 
cises this sort of equitable jurisdiction in cases where the 
admiralty cannot, as where the shares are not ascertained.* 
If the part owners be equally divided in opinion in re¬ 
spect to the employment of the ship, either party may ob¬ 
tain the like security from the other seeking to employ her/ 
It is said, that the Court of Admiralty has no jurisdiction 
to compel an obstinate part owner to sell his share \ d and yet 
it was considered, in the District Court of Pennsylvania, as 
still an unsettled point, whether the court might not com- 


a Graves v. Sawcer, T. Raym. Rep. 15. Strelly v. Winson, 1 Fern. 
Rtp. 297. Anon. 2 Ch. Cat. 36. Oustoo v. Hebden, 1 WUs. Rep. 
101. Lord Ch. J. Abbott on Shipping, part 1. ch. 3. In the mat¬ 
ter of Blaoshard, 2 Barnw. (f Cress. 244. In Willings v. Blight, 2 
Peters' Adm. Rep. 288. the general juisdiction of the admiralty, as 
stated, seemed to have been assumed. 

b Hally v. Good son, 2 Meiivalt's Rep. 77. 
e Abbott on Shipping , ub. sup. sec. 6. 
d Oustnn v. Hebden, ub. sup. 
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pel a sale of the shares of the minority who unreasonably 
refused to act.® If a part owner sells, he can only sell his 
undivided right. The interest of part owners is so far dis¬ 
tinct, that one of them cannot dispose of the share of ano¬ 
ther ; and this may be considered as a settled principle. 6 
The language in the Court of Errors of this state, in the 
case which has been already mentioned, does not lead to 
an opposite conclusion.* That case only admitted, that 
a ship might be held, not only by part owners, as tenants 
in common, but in partnership, by partners, as any other 
chattel. And though a part owner can sell only his 
share, yet one partner can dispose of the entire subject; 
and the case of vessels does not form an exception, when 
they are owned by a partnership, in the commercial sense, 
and so it has frequently been held/ 


a Willings v. Blight, ub. sup . The remedy for the dissenting own¬ 
ers, in Scotland, is to compel a sale, or that the other owners shall 
give or take at a price put. Mr. Bell intimates, that the English 
method is less harsh and perilous. Bell's Commentaries on the Lancs 
of Scotland, vol. i. 503. 

b It was so declared by Mr. Abbott in his elementary work on 
shipping, p. 4. and Lord Ch. J Dallas observed, in 8 Taunt. Rep> 
774. that one part owner of a ship could not bind the rest, as in part¬ 
nership cases. 

c See ante, p. 16. 

d The ordinance of Rotterdam, of 1721, gave the owners of above 
half the ship, the power to sell the same for the general account, as 
well as to freight her and outfit her at the common expense, and 
against the consent of the minority. (Art. 171, 172. 2 Magens on 

Insurance , 108.) On the other hand, the French ordinance of 1681, 
prohibited one part owner of a ship from forcing his companions to 
a sale, except in case of equality of opinions upon the undertaking 
of a voyage. Liv. 2. tit. 8. Des P roprietaires , art. 6. Valin, ibid. 
vindicates this interdiction as conducive to the benefit of trade, 
though he admits it has its inconveniences, and that such is the destiny 
of all human laws. 

e Wright v. Hunter, 1 East's Rep. 20. Lamb v. Durant, 1 2, Mas?. 
Rep. 54; 
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The cases recognise the clear and settled distinction be¬ 
tween part owners and partners. Part ownership is but a 
tenancy in common, and a person who has only a part inte¬ 
rest in a ship, is generally a part owner, and not a partner. 
As part owner he has only a disposing power over his own 
interest in the ship, and he can convey no greater title. But 
there may be a partnership, as well as a co-tenancy, in a 
vessel; and, in that case, one part owner, in the character 
of partner, may sell the whole vessel; and he has such an 
implied authority over the whole partnership effects, as we 
have already seen. The vendee, in a case free from fraud, 
will have an indefeasible title to the whole ship. When a 
person is to be considered as a part owner, or as a partner, 
in a ship, depends upon circumstances. The former is the 
general relation between ship owners, and the latter the 
exception, and requires to be specially shown. But as the 
law presumes, that the common possessors of a valuable 
chattel will and desire whatever is necessary to the preser¬ 
vation and profitable employment of the common property, 
part owners, on the spot, have an implied authority from 
the absent part owners, to order for the common concern 
whatever is necessary for the preservation and proper em¬ 
ployment of the ship. They are analogous to partners, and 
liable as such for necessary repairs and stores ordered by 
one of themselves; and this is the principle and limit of 
the liability of part owners.® 

Whether part owners who render their companions 
liable for supplies furnished, or repairs made upon a 
ship, are to have their accounts taken, and the assets 
distributed, as if the ship was partnership property, 
or as if they had each a distinct separate interest in 
the vessel as tenants in common, depends, as we have 


a Holt on Shipping Int. p. 53. and vol. i. p. 367—369. Wright v. 
Hunter, l East's Rep. £0. Scott in v. Stanley, 1 Dallas' Rep. 129. 
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already seen, upon the fact, whether the ship was held 
by them, in the particular case, as part owners, or as 
partners. The law of Holland considered it to be prejudi¬ 
cial to trade, to carry the responsibility of part owners to 
the extent of the English law; and the rule there is, that 
each part owner shall be answerable in relation to the ship, 
no further than to the extent of his share." The English 
and Scotch law render part owners, in all cases, responsi¬ 
ble in solido as partners, for repairs and necessary expenses 
relating to the ship, and incurred on the authority of the 
master, or ship’s husband/ But where a ship has been 
duly abandoned to separate insurers, they are not responsi¬ 
ble for each other as partners, but each one is answerable 
for the previous expenses of the ship, rateably to the ex¬ 
tent of his interest as an insurer, and no further. 6 By the 
French law, the majority in interest of the owners control 
the rest, and in that way one part owner may govern the 
management of the ship, in opposition to the wishes of fifty 
other part owners, whose interests united are not equal to 
his. This control relates to the equipment and employ¬ 
ment of the ship, and the minority must contribute; but 
they cannot be compelled to contribute against their will 
for the cargo laden on board, though they will be entitled 
to their portion of the freight. If the part owners be equally 
divided on the subject, the opinion in favour of employing 
the ship prevails as being most favourable to the interests 
of navigation. Many of the foreign jurists contend, that 
even the opinion of the minority ought to prevail, if it 
be in favour of employing the ship on some foreign voyage. 


a Van Leeuwen's Com. on the Roman Dutch Laxo. b. 4. ch. 2. sec. 
9. Vinnius , not. in Com. Peckii , tit. De Exerc. 155. The latter 
says, it is neither agreeable to natural equity, nor public utility, that 
each part owner should be bound in solido , or beyond his share. 

6 Baldney v. Ritchie, 1 Stark. Rep. 338. Westerdell v. Dale, 
7 Term Rep. 306. Bell’s Com. vol. i. 520. 524. 

c The United Insurance Company v. Scott. 1 Johns. Rep. 106. 
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Emerigon, Ricard, Straccha, Kuricke, and Cleirac, are of 
that opinion; but Valin has given a very elaborate conside¬ 
ration to the subject, and he opposes it on grounds that are 
solid, and he is sustained by the provisions of the old ordi¬ 
nance, and of the new code." Boulay Paty 6 follows the 
opinion of Valin, and of the codes, and says, that the con¬ 
trary doctrine would enable the minority to control the ma¬ 
jority, contrary to the law of every association, and the 
plainest principles of justice. The majority not only thus 
control the destination and equipment of the ship, but even 
a sale of her by them will bind the right of privileged cre¬ 
ditors after the performance of one voyage by the pur¬ 
chaser, but not the other part owners.® 

The ship’s husband may either be one of the part own¬ 
ers, or a stranger, and he is sometimes merely an agent for 
conducting the necessary measures on the return of the 
ship to port; but he may have a more general agency for 
conducting the affairs of the vessel in place of the owners, 
and his contracts, in the proper line of a ship’s husband’s 
duty, will bind the joint owners. His duty is, generally to 
see to the proper outfit of the vessel, as to equipment, pro¬ 
visions, and crew, and the regular documentary papers; 
and though he has the powers incidental and necessary to 


a Ord. de la Marine, liv. 2. lit. 8. art 5. tit. Des ProprUtaires, 
and Valin's Com. ibtd. tom. 1. 573—584. Code de Commerce, art. 
£ 20 . 

6 Cours de Droit Commercial Maritime, tom. 1. p. 339—347. 
c Boulay Paty,ub. sup. 351. Pardessus, tom. 2. p. 27. is, how¬ 
ever, of opinion, that they are equally concluded with the creditors 
by the sale, after one voyage. If the ship be seized for the debt of 
one of the part owners, and the claim of the others be put in before 
judgment, the right only of the part owner can be sold; but if not 
until after judgment, the entire right to the ship is sold, and the other 
part owners reclaim their share of the proceeds. Boulay Paty , tom. 
1. 227, 228. 
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the trust, it is held, that he has no authority to insure for 
the owners, or bind them to the expenses of law suits.® 

The rights of tenancy in common among part owners, 
apply to the cargo, as well as to the ship, and they have 
not a community of interest, as partners, so as to enable 
one to dispose of the whole interest, and bind the rights of 
his co-tenants.* 


a French v. Backhouse, 5 Burr. Rep. 2727. Be]] r. Humphries, 
2 Stark . Rep. 345. Campbell v. Stein, 6 Dow's Rep. 194. BelVs 
Commentaries , vol. i. 504. 
b Jackson v. Robinson, 3 Mason's Rep. 138. 


LECTURE XLVI. 


OP THE PERSONS EMPLOYED IN THE NAVIGATION 
OF merchants’ SHIPS. 


(1.) Of the authority and duty of the master. 

The captain of a ship is an officer to whom great power, 
momentous interests, and enlarged discretion are necessa¬ 
rily confided, and the continental ordinances and jurists 
have, in a very special manner, required, that he should 
possess attainments suitable to the dignity and the vast¬ 
ness of his trust. He must be a person of experience and 
practical skill, as well as deeply initiated in the theory 
of the art of navigation. He is clothed with the power 
and discretion requisite to meet the unforeseen and distress¬ 
ing vicissitudes of the voyage; and he ought to possess moral 
and intellectual, as well as business qualifications, of the 
first order. His authority at sea is necessarily summary, 
and often absolute, and if he chooses to perform his duties, 
or to exert his power, in a harsh, intemperate, or oppressive 
manner, he can seldom be resisted by physical or moral 
force. He must have the talent to command in the midst 
of danger, and courage and presence of mind to meet and 
surmount extraordinary perils. He must be able to dissi¬ 
pate fear, to calm disturbed minds, and inspire confidence, 
in the breasts of all who are under his charge. In tem¬ 
pests, as well as in battle, the commander of a ship “ must 
give desperate commands; he must require instantaneous 
obedience. 11 He must watch for the preservation of the 
health and comfort of the crew, as well as for the safety of 
the ship and cargo. It is necessary that he should main- 
Vol. m. 16 
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tain perfect order, and preserve the most exact discipline, 
under the guidance of justice, moderation, and good sense. 
Charged frequently with the sale of the cargo, and the re¬ 
investment of the proceeds, he must be fitted to superadd 
the char acter of merchant to that of commander; and he 
ought to have a general knowledge of the marine law, and 
of the rights of belligerents, and the duties of neutrals, so 
as not to expose to unnecessary hazard the persons and 
property under his protection.* 


- a Cleirac, in his Jugemens d'Oleron, ch. 1. says, that the title of 
master of a ship implies honour, experience, and morals; reveren- 
dum honorem sumit quisquis magistri nomen acceperit. The French 
ordinances of 1584, 1681, and 1725, and the ordinances of the 
Hanse Towns, of Bilboa, of Prussia, and Sweden, have all required 
the master to be previously examined and certified to be fit by his 
experience, capacity, and character. He was, formerly, when trade 
was so constantly exposed to lawless rapacity, required to possess 
military, as well as ordinary nautical skill; omnibus jrrivilegiis mili - 
taribus gaudet. Roccus de Navibus et Naulo , note 7. Emerigon , 
Traiti des Ass. tom. 1. 192. Valin's Com. liv. 2. tit. Du Capitaine , 
•passim. Jacobsen's Sea Laws, by Frick , b. 2. ch. 1 . Boulay Paty t 
Cours de Droit Mar. tom. 1. 368* 376. 379. Repertoire de Jurisprv- 
dence, tit. Capitaine de Vaisseau Marchand. 

The English writers go directly to the discussion of these subjects, 
which they handle dryly, and with mathematical precision; while the 
foreign, and especially the French jurists, not only rival their neigh¬ 
bours in the accuracy of their minute details of judicial proceedings, 
and practical rules, but they occasionally relieve the exhausted atten¬ 
tion of the reader, by the vivacity of their descriptions, and the en¬ 
ergy and eloquence of their reflections. It must be admitted, how¬ 
ever, that the decisions of Lord Stowell are remarkable for taste and 
elegance, and they are particularly distinguished for the justness and 
force with which they describe the transcendent powers, and define 
the delicate and imperative duties of the master. And the duties of 
the master, and particularly the necessity of kind, decorous, and just 
conduct, on the part of the captain, to the passengers and crew under 
his charge, and the firm purpose with which courts of justice punish, 
in the shape of damages, every gross violation of such duties, are no 
where more forcibly stated, than in Chamberlain v. Chandler, 3 Mo 
son's Rep. 242. in our Ameriaan admiralty. 
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As the master is the confidential agent of the owners, 
he has an implied authority to bind them, without their 
knowledge, by contracts relative to the usual employment 
of the ship.® This is a reasonable rule, and founded on 
just principles of commercial policy. It is to be traced to 
the Roman law, which gavfc to the master, on the voyage, 
in whatever matter concerned the ship, the powers of the 
exercitor or owner, and he could bind him by his acts as 
master; and all the foreign marine ordinances give this 
power. The master is appointed by the owner, and the 
appointment holds him forth to the public as a person 
worthy of trust and confidence. The master is always 
personally bound by his contracts, and the person who 
deals with the captain in a matter relative to the usual em¬ 
ployment of the ship, or for repairs or supplies furnished 
her, has a double remedy. He may sue the master on his 
own persona] contract, and he may sue the owner on the 
contract made on his behalf, by his agent, the master. The 
latter may, however, exempt himself from personal respon¬ 
sibility, by expressly confining the credit to the owner, and 
stipulating against his personal liability. 6 If there wa9 no 
special agreement in the case, the French law, both in the 
ordinance of 1681, and in the new code, gave to the owner 
the power to discharge the master in his discretion, and 
without being responsible in damages for the act. M. Del- 
vincourt, and M. Pardessus, in their commentaries on the 
new code, condemn the existence of such a power, while 
M. Boulay Paty vindicates it, on the ground, that the ap¬ 
pointment of the master is an act of pure and voluntary 
confidence, and the principal necessarily has that control 


a Boson v. Sandford, Carth. Rep. 58. Rich v. Coe, Cowp. Rep. 
636. Ellis v. Turner, 8 Term Rep. 531. Reynolds v. Toppan, 
15 Mass. Rep. 370. 

b Hoskins v. Slayton, Cases lemp. Hard. S60. Lord Mansfield, 
Parmer ▼. Davies, 1 Term Rep. 108. Lord Ellenhorough, Hussey v. 
Christie, 9 East's Rep. 432. 




124 


OF PERSONAL PROPERTY. 


[Part V. 


over an agent, for whose acts he is accountable, and it is in 
the power of the master to provide for the case by a spe¬ 
cial contract for indemnity in case of dismission.* 1 In the 
Scottish admiralty it is also held, that ship owners may dis¬ 
miss the master at any time, without cause assigned, and 
the majority may dismiss him in his character of master, 
even if he be a joint owner. 6 

The master may, by a charter party, bind the ship and 
freight. This he may do in a foreign port in the usual 
course of the ship’s employment; and this he may also do 
at home, if the owner’s assent can be presumed. The 
ship and freight are, by the marine law, bound to the per¬ 
formance of the contract.® As the admiralty has no juris¬ 
diction in this case, unless according to the unsettled doc¬ 
trine laid down in De Lovio v. Boit, d and as the courts of 
common law cannot carry into effect the principle of the 
marine law, by which the ship itself, in specie, is considered 
as security to the charterer, it is supposed by Mr. Abbott, 
that the owners may be made responsible for the stipula¬ 
tions in a charter party so made by the master, by a special 
action on the case, or by a suit in equity/ 

The master can bind the owners, not only in respect to 
the usual employment of the ship, but in respect to the 
means of employing her. His power relates to the car¬ 
riage of the goods, and the supplies requisite for the ship, 
and he can bind the owner personally as to repairs and ne¬ 
cessaries for the ship; and this was equally the rule in the 
Romap law. But the supplies must appear to be reasona- 


a Ord. de la Mer. des Proprietaires , art. 4. Code de Commerce , 
art. 218. M. Pardessus , tom. 2. 35. M. Dalvincourt, Inst. Com . 
tom. 2. 294. Boulay Paty , tom. 1.324—339. 
b Bell's Com. vol. i. 506. 508. 

c Ord. de la Mar. liv. 3. tit. 1. art. 11. and Fditn, ibid. tom. 1. 
629. 

d See vol. i. S44. 

r Abbott on Shipping , part 2. ch. 2. sec. 5. 
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ble, or the money advanced for the purchase of them to 
have been wanting, and there must be nothing in the case 
to repel the ordinary presumption, that the master acted 
under the authority of the owners." If moneys be ad¬ 
vanced to the master while abroad, it will be incumbent on 
the creditor, if he means to charge the owner, to prove the 
actual necessity of the repairs or supplies for which the 
money was advanced; but if the money was fairly and re¬ 
gularly lent to supply the necessities of the ship, the misap¬ 
plication of it by the master will not affect the lender’s 
claim upon the owner. This is equally the language of the 
civil law, and of all the foreign civilians. 4 The great case 
of Cary v. White, which underwent much discussion, es¬ 
tablished the principle of the personal responsibility of the 
owners, provided the creditor could show the actual exis¬ 
tence of the necessity of those things which gave rise to 
his demand ; and this same doctrine is considered to be 
equally well established in the jurisprudence of this coun¬ 
try. 6 Under the French ordinance of 1681, the master 
might hypothecate the ship and freight, and sell the cargo 
to raise moneys for the necessities of the ship in the course 
of the voyage, but he could not charge the owners person¬ 
ally. He could only bind their property under his charge ; 
and the new code of commerce has followed the same re¬ 
gulation. It declares, that the owner is civilly responsible 
for the acts of the master, in whatever relates to the vessel 
and the voyage, but the responsibility ceases on the aban¬ 
donment of the vessel and freight. The power of the 


a Dig. 14. 1. 8. and 10, 11. Speerman v. De Grave, 2 Fern. Rep. 
643. Sansura v. Braggenton, 1 Vtsey's Rep. 443. 

6 Dig. 14. 1 . 9. Loccenius , lib. 2. c. 6. n. 12. 2 Emerig. 440. 

Boulay Paty , Coura de Droit Com. t. 1. 119. 

e 1 Bro. P. C. 284 edit. 1784. Abbott on Shipping , part 2. ch. 
3. sec. 6. S. C. Wainwrightv. Crawford, 4 Dallas' Rep 225. Mil- 
ward v. Hallett, 2 Caines' Rep. 77. James v. Bixby, 11 Mass. 
Rep. 34. 
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master is limited to raise money for the necessities of the 
voyage, by borrowing on bottomry, or pledging, or selling 
goods to the amount of the sum wanted.® The French 
civilians are zealous in the vindication of the equity and 
wisdom of their law, which, on abandonment of the ship 
and freight, discharges the owners as to the contracts, as 
well as to the defaults of the master. Emerigon has be¬ 
stowed an elaborate discussion on the point; and this was 
equally the maritime law of the middle ages/ The law 
on this subject is the same in Holland as in France/ and 
the learned Grotius, in a work where we should hardly have 
expected to find such a municipal provision/ condemns 
the rule in the Roman law making part owners personally 
bound, in solido, for these pecuniary contracts of the mas¬ 
ter, as very improperly introduced, and as being equally 
contrary to natural equity, and public utility. 

Sir William Scott, in the case of the Gratitudine* doubts 
whether the master has authority, even in a case of con¬ 
summate distress, and in a foreign port, to bind the owners 
beyond the value of the ship and freight. But he admits, 
in that case, after an admirable discussion of the principles 
and authorities in the marine law on the subject, that the 
master has power to hypothecate the cargo in a foreign 
port, in a case of severe necessity, for the repairs of the 
ship, and that the Court of Admiralty would enforce the 
lien. However, from the cases already referred to, it would 
seem to be settled in the English and American law, that 
the owner may be personally bound by the act of the mas¬ 
ter, in respect to the repairs and supplies necessary for the 


a Ord. liv. 2. tit. 8. Des Proprietaires , art. 2. Code du Commerce , 
art. 216. 2S4. 

b Code, art. 216. Emerigon , Cont. ala Grosser h. 4. sec. 11. 
Boulay Paty y tom. 1. 272—278. 

c Van Leeuwen's Com. on the Dutch Law , b. 4, ch. 2. sec. 9. 
d Grot. De Jure belli ttpads, b. 2. ch. 11. sec. IS. 
e 3 Rob. Adm. Rep. 274. 
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ship while abroad, and without other means to procure 
them; and if the owner be personally bound, it must be, 
as it was in the Roman law, to the extent of the requisite 
advances. Emerigon, while he admitted, that the master 
might hypothecate the ship, and sell the cargo, to raise 
money to meet the necessities of the ship, denied that 
he could bind the owners personally by a bill of exchange 
drawn on them for the moneys raised. But Valin held 
otherwise, and Boulay Paty is of opinion, that the new 
code gives the captain a discretion on this point, and he 
concurs with Valin, and the ancient nautical legislation.® 
It has been a question of some doubt, and even contra¬ 
riety of opinion in the books, whether the master had a 
lien on the ship or freight for his wages, supplies or ad¬ 
vances on account of the ship, either at home or abroad. 
But the question appears to be now clearly and definitely 
settled in England, that the master contracts upon the cre¬ 
dit of the owners, and not of the ship, and he has no lien 
on the ship, freight, or cargo, for any debt of his own, as 
for wages, or stores furnished, or repairs done at his ex¬ 
pense, either at home or on the voyage. The principle 
was settled by Lord Mansfield, in the case of Wilkins v. 
Carmichael , ft against the master’s claim to a lien on the 
ship for wages, or money expended for stores, or repairs 
done in England, and it was there shown to have been the 
previous law and usage. It was afterwards solemnly ad¬ 
judged in Hussey v. Christie , c that the master had no lien 
on the ship for money expended, or debts incurred, by him, 
for repairs done to it on the voyage ; and in Smith v. Plu - 
mer , d it was decided by equal authority, that the master had 
no lien on the freight for his wages or disbursements on 


a 2 Emerigon, 458. Valin's Com. tit, Du Cajntaine f art. 19. 
Boulay Paty, tom. 8. p. 73, 74. 
b Doug. Rep. 101. 
c 9 East's Rep . 426. 
d 1 Bamtc. if Aid. 575. 
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account of the ship during the voyage, or for the premiums 
paid by him abroad for the purpose of procuring the cargo. 
The captain is distinguished from all other persons belong¬ 
ing to the ship, and he is considered as contracting person¬ 
ally with the owner, while the mate and mariners contract 
with the master on the credit of the ship. The rule has its 
foundation in policy, and the benefit of navigation, and it 
would be a great inconvenience, if, on the change of captain 
for misbehaviour, or any other reason, he would be entitled 
to keep possession of the ship until he was paid, or to enforce 
the lien while abroad, and compel a sacrifice of the ship. 
Sir William Scott, in the case of the Favourite , fl observed, 
that it had been repeatedly decided, that the master could 
not sue in the admiralty for his wages, because he stood on 
the security of his personal contract with his owner, not 
relating to the bottom of the ship. The language of the 
case of Smith v. Plumer , was equally that he had no lien 
on the cargo for money expended, or debts incurred by 
him, for repairs, or the necessary purposes of the voyage. 
He can hypothecate and create a lien in favour of others, 
but he himself must stand on the personal credit of his 
owners. 

The doctrine before us in the English law, remains yet 
to be definitely declared and settled in this country. 

The case of the ship Grand Turk* is a decision in the 
Circuit Court of the United States for New-York, on the 
point, that the master’s wages and perquisites were no lien 
on the ship; and it was so ruled, also, in Fisher v. Willing. c 
In those cases, the English authorities were reviewed and 
cited by the court, and the more enlarged principle ad¬ 
vanced in them was not questioned, and seemed to be as¬ 
sumed as settled law. But, in the case of Gardner v. The 


a 2 Rob. Aim. Rep. 232. b 1 Paine's Rep. 72. 

c 8 Serg. fyRawle, 118. 
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Ship New-Jersey it was rather loosely mentioned, that the 
master’s claim for disbursements abroad was a lien on the 
ship; and much more recently, in the Circuit Court of 
the United States for Massachusetts, 6 the rule was laid 
down, that the master had a lien upon the freight for 
all his advances abroad upon account of the ship, and 
it seemed to be the strong inclination of the court to ac¬ 
knowledge the master’s lien on the ship for the same ob¬ 
ject. The question, therefore, though considered to be 
settled in England, is still a vexed and floating one in our 
own maritime law. c 

The civil law, and the law of those countries which have 
adopted its principles, give a lien upon the ship, without 
any express contract for such a claim, to the person who 
repairs, or fits out the ship, or advances money for that 
purpose, whether abroad or at home.'* The English law 


a 1 Peters' A dm. Rep. 227. 
b Ship Packet, S Mason's Rep. 255. 

c In the case of the Ship Packet, there is no reference to the de¬ 
cision in Smith ▼. Plumer, though that decision contained a critical 
review of all the authorities, and put at rest, in Westminster Hall, 
the very point as to the lien on freight, and in opposition to the rule 
laid down in the Ship Packet. 

d Dig. 42. 5. 26. and 54. 1 VoeVs Com. 20.2. 29. Casaregis , 

Disc. 18. 1 Valin's Com. S63. 867. The new French code, art. 

191. gives the order of privileged debts which are liens upon the ship, 
and take preference to each other, and to all other debts, in the order 
in which they are placed. Among them are: (5.) The expenses of 
repairing the vessel at the last port. (6.) Wages of the master and 
crew in the last voyage. By the consolato, and the ordinances of 
Oleron, and of 1681, the wages of sailors for the last voyage, had 
the preference over all other claims. (7.) Moneys borrowed by 
the captain in the last voyage, for the necessary expenses of the ship, 
and the reimbursement of the price of the goods sold by him for the 
same object. If the captain made successive loans, or sales of cargo, 
from necessity, the last loan and sale, in point of time, is preferred, 
if made at a different port. (8.) Debts due to the vendor, material 
men, and shipwrights, if the ship has net made a voyage, and to 

Vol. III. 17 



130 


OF PERSONAL PROPERTY- 


[Part V, 


allows of such a lien, from the necessity of the case, for 
repairs and necessaries while the ship is abroad *, but it has 
not adopted such a rule as to repairs made, and necessaries 
furnished to the ship while at home,® except it be in favour 
of the shipwright who has repaired her, and has not parted 
with the possession. In that case, he is entitled to retain 
possession until he is paid for his repairs. But if he has 
once parted with the possession of the ship, or has worked 
upon it without taking possession, he is not deemed a pri¬ 
vileged creditor having a claim upon the ship itself.* In 
this country, it was formerly, and rather loosely declared, 
in some of the admiralty courts of the United States, that 
the person who repaired, or furnished supplies for a ship, 
had a lien on the ship for his demand. 6 But the doctrine 
was examined, and the rule declared, with great precision, 
by the Supreme Court of the United States, in the case of 
the General Smithf and reasserted in the case of the St. 
Jago de Cuba.* The rule of the English common law is 


those who furnished stores and necessary supplies before her depar¬ 
ture, if she had already made a voyage. The consolato, and the or¬ 
dinance of 1681, gave those creditors a preference to all others. The 
vendor loses bis preference after the ship has sailed. Code de Com¬ 
merce , art. 191. Boulay Paty , Court de Droit Com. t. 1. p. 110— 
124. 

a Watkinson v. Barnardiston, 2 P. Wins. S67. Buxton v. Snee, 
1 Vesey's Rep. 154. 

b Abbott on Shipping, part 2. ch. 5. sec. 9—14. contains a history 
of the English cases on the point. The rule is settled in Scotland in 
perfect conformity to the English law. Hamilton v. Wood, and 
Wood v. Creditors of Weir, 1 BelVs Commentaries , 527. who says, 
that the deviation in England from that maritime rule which prevails 
with other nations, has proceeded rather from peculiar notions of ju¬ 
risdiction than from any general principle of law or expediency, and 
that it has been established in Scotland by mere adoption. 

c Stevens v. The Sandwich, District Court for Maryland, 1 Pe¬ 
ters' Adm. Rep 233. note. Gardner v. The Ship New-Jersey, ibid. 
22S. 

d 4 Wheat. Rep . 438. 

e 9 IVfteat. Rep. 409 
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explicitly adopted, that material men, and mechanics, fur¬ 
nishing repairs to a domestic ship, have no particular lien 
upon the ship itself for the recovery of their demands, with 
the exception of the shipwright who has possession of the 
ship. The distinction is, that if repairs have been made, or 
necessaries furnished, to a foreign ship, or to a ship in the 
port of a state to which she does not belong, the general 
marine law, following the civil law, gives the party a lien 
on the ship itself for his security, and he may maintain a 
suit in rem , in the admiralty, to enforce his right. But 
in respect to repairs and necessaries in the port or state to 
which the ship belongs, the case is governed by the muni¬ 
cipal law of that state, and no lien is implied, unless it has 
been recognised by that law.® In New-York, by statute, 6 
shipwrights, material men, and suppliers of ships, have a 
lien for the amount of their debts, whether the ship be 
owned within the state or not; but the lien ceases after due 
security is given, or after the expiration of twelve days 
from the time the vessel leaves the port. 

It is very clearly settled, that the master, when abroad, 
and in the absence of the owner, may hypothecate the 
ship, freight and cargo, to raise money requisite for the 
completion of the voyage. 0 This authority is, however, 
limited to objects connected with the voyage, and it must 


a The Supreme Court have, in these cases, assumed, that a port 
of another state was not, as respects this rule, a home port. The 
Court of Session in Scotland, have also held, that Hull, in Eng¬ 
land, was, in respect to Scotch owners, a foreign port. (Stewart v. 
Hall, 1 Bell's Com. 525. note.) But that decision was reversed in 
the House of Lords, as being a point unnecessary ; and the question 
is still open, as to what shall be deemed a home port in respect to re¬ 
pairs. Mr. Bell suggests, that the natural course would be, to adop t 
the rule of the navigation laws, and to hold all British ports as home 
ports, because access to the custom house title, and communication 
with the owners are so easy, and may be so prompt. 
b Laws of New-York , sess. 22. ch. 1. sess. 40. cl). f>0. 
c The Gratitudine, 3 Rob. Adm . Rep. 240. 
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appear, in this case, as well as when he binds ihe owner 
personally, that the advances were made for repairs, or 
supplies necessary for the voyage, or the safety of the 
ship, and that the repairs and supplies could not be 
procured upon reasonable terms, or with funds within 
the master’s control, or upon tire credit of the owner, 
independent of the hypothecation. The ’master’s right 
exists only in cases of necessity, and when he cannot 
otherwise procure the money, and has no funds of the 
owner, or of his own, which he can command, and 
apply to the purpose. He is to act with a reasonable dis¬ 
cretion, and is not absolutely bound to apply the mo¬ 
ney of others in hand, except it belong to the owner, in 
preference to a resort to bottomry; and it has been sug¬ 
gested by very high authority, that there may be special 
cases in which the master may raise money by hypotheca¬ 
tion, even though he has his own money on board. But if 
he should raise money by bottomry in such a case, the ad¬ 
miralty will marshal the assets in favour of the shippers of 
the cargo, so as to bring their property last into contribu¬ 
tion.® The power of the master to charge the owners re¬ 
lative to the repairs and freight of the ship, does not exist 
when the owners are present, or when at their residence. 41 
But if only a minority of the owners are present, or reside 
at the place, then the captain’s power remains good. c It 
is incumbent upon the creditor who claims an hypotheca¬ 
tion, to prove the actual existence of the necessityof those 
things which gave rise to his demand, though he need not 
see to the actual and bona fide application of the money. 
The loan must not exceed the necessity, and it must be 
made in a place, and under circumstances, to afford relief.** 
This power of the master to borrow money on bottomry, 


a The Ship Packet, 9 Mason's Rep. 255. 
b Code de Commerce, art. 232. 
c 2 Boulay Paty, 271. 

d Rucher v. Conyngham, 2 Peters' Adm. Rep. 295. Cupisiuo v. 
Perez, 2 Dallas 1 Rep. 194. The Aurora, 1 Wheat. Rep. 90. Ro- 
cher v. Busher, 1 Stark. Rep. 27. Roccus , Be Navibus , not. 23. 
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and hypothecate the ship for the repayment, may exist as 
well at the port of destination, as at any other foreign 
port, when the necessity for the exercise of the right be¬ 
comes manifest.® A doubt has been raised, whether an 
hypothecation would be valid when made to the consignee 
of the owner. The power in that instance would be very 
liable to abuse and collusion, and the averment of the ne¬ 
cessity and integrity of the transaction ought to undergo a 
severer scrutiny.'' 

The master, in the course of the voyage, and when it 
becomes necessary, may also sell part of the cargo, to ena¬ 
ble him to carry on the residue ; and he may hypothecate 
the whoie of it, as well as the ship and freight, for the at¬ 
tainment of the same object. The law does not fix any 
aliquot part or amount of cargo which the master may 
sell; nor could any restraint of that kind be safely imposed. 
The power must, generally speaking, be adequate to the 
occasion. The authority of the master must necessarily 
increase in proportion to the difficulties which he has to 
encounter. There is this limitation only to the exercise of 
the power, that it cannot extend to the entire cargo ; for it 
cannot be presumed to be for the interest of the shipper, 
that the whole should be sold, to enable the ship to proceed 
empty to her port of destination. The hypothecation of 
the whole may, however, be for the benefit of the wffiole, 


a Reade v. Commercial Insurance Company, 3 Johns. Rep. 352. 
b See Rucher v. Conyngham, & Peters' Rep. S07. to that point. 
The power given to the master to Taise money while abroad, for the 
necessities of the ship, is the most dangerous form in which his autho¬ 
rity can be exerted, and all the foreign authorities have recommend¬ 
ed and enforced the same precautions, and which have been univer¬ 
sally adopted. ( Casaregis , Disc. 71. Roecxis , De Navibus , n. S3. 
Vinnius ad Peek.) In Boyle v. Adam, in the Scotch admiralty, in 
1801, the rule that the lender, on an hypothecation bond, was not 
bound to see to the application of the money, was qualified in a case 
where the expenditure was enormous, and the master a weak man. 
Bell's Com. vol. i. 529. note. 
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because it may enable the whole to be conveyed to the 
proper market. 0 This power of the master to pledge or 
sell the cargo, is only to be exercised at an intermediate 
port, for the prosecution of the voyage ; and if he unduly 
breaks up the voyage, he cannot sell any part of the cargo 
for repairs for a new voyage, and the power is entirely 
gone. 6 But if the voyage be broken up in the course of 
it by ungovernable circumstances, the master, in that case, 
may even sell the ship or cargo, provided it be done in 
good faith, for the good of all concerned, and in a case of 
supreme necessity, which sweeps all ordinary rules before 
it, c The merely acting in good faith, and for the interest, 
of all concerned, is not sufficient to exempt the sale of 
goods from the character of a tortious conversion, for which 
the ship owner, and the purchaser, are responsible, if the 
absolute necessity for the sale be not clearly made out. 
Nor will the sanction of a vice-admiralty court aid the 
sale when the requisite necessity was wanting/ All the 
cases are decided and peremptory, and upon the soundest 
principles, in the call for that necessity. The master is em¬ 
ployed only to navigate the ship; and the sale of it is mani¬ 
festly beyond his commission, and becomes the unauthorized 
act of a servant, disposing of property which he w as in¬ 
trusted only to carry and convey. 

When part of the cargo is sold by the master at an in¬ 
termediate port, to raise money for the necessities of the 


a The Gratitudine, S Rob. Adm. Rep. £40. 263. The United 
Insurance Company v. Scott, 1 Johns. Rep. 115. Freeman v. The 
East India Company, 5 Barnw. if Aid. 617. 
b Watt v. Potter, 2 Mason's Rep. 77. 

c Hayman v. Molton, 5 Esp. N. P. Rep. 65. Mills v. Fletcher, 
Doug. Rep. 219. Idle v. The Royal Exchange Insurance Compa¬ 
ny, 8 Taunt. Rep. 755. Freeman v. The East India Company, 
5 Barnw. fy Aid. 617. Cannan v. Meaburn, 1 Bingh. Rep. 243. 
Robertson v. Clarke, ibid. 445. 

d Van Omeron v. Dowick, 2 Campb. N. P.Rep. 42. Morris v. 
Robinson. 3 Barnw. Sf Cress. 196. 
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voyage, the general rule has been, to value the goods at 
the clear pi ice they would have fetched at the port of des¬ 
tination. But, in Richardson v. Noursef the price which 
the goods actually sold for at the port of necessity was 
adopted, and the court did not think that such a criteiion 
of value was clearly erroneous in point of law; and with 
respect to these contracts of hypothecation for necessaries, 
made by the master in a foreign port, it is the universal un¬ 
derstanding and rule, that they are to be made in the ab¬ 
sence of the ow r ner, and not at his place of residence, 
where he may exercise his own judgment. If the liens be 
created at different periods of the voyage, and the value 
of the ship be insufficient to discharge them all, the last 
loan is entitled to priority in payment, as being the means 
of saving the ship. The contract does not transfer the 
property of the ship, but it gives the creditor a privilege or 
claim upon it, which may be enforced with all the expedition 
and efficacy of the admiralty process. 6 

It may be here observed, that it is the duty of the mas¬ 
ter engaged in a foreign trade, to put his ship under the 
charge of a pilot, both on his outward and homeward voy¬ 
age, when he is within the usual limits of the pilot’s em¬ 
ployment.® The pilot, while on board, has the exclusive 
control of the ship. He is considered as master pro hoc 
vice , and if any loss or injury be sustained in the navigation 
of the vessel while under the charge of the pilot, through 
his default, negligence, or unskilfulness, the owner would 
be responsible to the party injured for the act of the pilot, 
as being the act of his agent. d Some doubt has been 
thrown on the point, by the dictum of Ch. J. Mansfield 


a 3 Bamw. Aid, 2S7. 

b Abbott on Shipping , part 2. ch. S. sec. 20. 22. Chase, J., Blaine 
v. The Ship Charles Carter, 4 Cranch's Rep. S28. 

c Law ▼. Holliug worth, 7 Term Rep. 160. The William, 6 Rob. 
Adm. Rep. 316. 

d Bussy v. Donaldson, 4 Dallas' Rep. 206. Huggett v. Montgo¬ 
mery, 5 Bos. £c Pull. 446. 
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in Bowcher v. Nordstrom,* but the weight of authority, 
and the better reason is, that the master, in such a case, 
would not be responsible as master, though on board, pro¬ 
vided the crew acted in regular obedience to the pilot. 6 

(2.) Of the rights and duties of seamen . 

We come next to treat of the laws applicable to sea¬ 
men ; and it will appear, for obvious reasons, that in the 
codes of all commercial nations they are objects of great 
solicitude and of paternal care. They are usually a heed¬ 
less, ignorant, audacious, but most useful class of men, ex¬ 
posed to constant hardships, perils, and oppression. From 
the nature of their employment, and their “ home on the 
deep,” they are necessarily excluded, in a great degree, 
from the benefits of civilization, and the comforts and cha¬ 
rities of domestic life. Upon their native element they are 
habitually buffetted by winds and waves, and wrestling 
with tempests; and in time of war they are exposed to 
the still fiercer elements of the human passions. In port 
they are the ready and the dreadful victims of temptation, 
fraud, and vice. 6 It becomes, therefore, a very interesting 
topic of inquiry, to see what protection the laws have 
thrown around such a houseless and helpless race of be¬ 
ings, and what special provisions have been made for their 
security and indemnity. 

The seamen employed in the merchants’ service, are 


a 1 Taunt. Rep. 568. 

b In the case of the Portsmouth, 6 Rob. Adm. Rep. 317. Snell 
v. Rich, 1 Johns , Rep. 305. 

c The recklessness with which sailors dissipate their wages, and 
the facility with which they are cheated out of them, are proverbial; 
and those who have the superintendence of marine hospitals well 
know, how severely and extensively sailors are afflicted, beyond all 
other classes of men, by those odious diseases which so terribly chas¬ 
tise licentious desire. Such a scourge is far worse to them than the 
storms and the monsters of the ocean; than either the pracipitem 
Africum deeerlantem aquilonibus , the rabiem noti, the monstra nu - 
tantia , or the infames scopvlos , acroceraunia. 
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made subject to special regulations, prescribed by statute. 
Shipping articles are contracts in writing, or in print, de¬ 
claring the voyage and the term of time for which the sea¬ 
men are shipped, and when they are to render themselves 
on board; and the articles are to be signed by every seaman 
or mariner, on all voyages from the United States to a 
foreign port, and, in certain cases, to a port in another 
state, other than an adjoining one. If there be no such con¬ 
tract, the master is bound to pay to every seaman who per¬ 
forms the voyage the highest wages given at the port for 
a similar voyage, within the three next preceding months, 
besides forfeiting for every seaman a penalty of twenty 
dollars. The seamen are made subject to forfeitures, if 
they do not render themselves on board according to the 
contract, or if they desert the service ; and they are liable 
to summary imprisonment for desertion, and to be detained 
until the ship be ready to sail. If the mate and a majority 
of the crew, after the voyage is begun, but before the ves¬ 
sel has left the land, deem the vessel unsafe, or not duly pro¬ 
vided, and shall require an examination of the ship, the 
master must proceed to, or stop at the nearest or most con¬ 
venient port, where an inquiry is to be made, and the mas¬ 
ter and crew must conform to the judgment of the expe¬ 
rienced persons, selected by the district judge or a justice 
of the peace. If the complaint shall appear to have been 
without foundation, the expense and reasonable damages, 
to be ascertained by the judge or justice, are to be deducted 
from the wages of the seamen. But if the vessel be found 
or made seaworthy, and the seamen shall refuse to proceed 
on the voyage, they are subjected to imprisonment until 
they pay double the advance made to them on the ship¬ 
ping contract. 8 Fishermen engaged in the fisheries are 
liable to the like penalties for desertion; and the fishing con¬ 
tract must be in writing, signed by the shipper and the fish- 


a Act of Congress, July 20fk, 1790, ch. 29. sect. 1, *, 3. 5. and 7. 
Vol. III. 18 
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crmen, and countersigned by the owner. a The articles do not 
determine exclusively who are the owners, and the seamen 
may prove, by other documents, the real and responsible 
owners. The object of the articles is to place the crew of a 
fishing vessel upon a footing with seamen in the merchants'’ 
service, and to make them liable to the same restrictions, and 
entitled to the same remedies. 6 Provision is made for the 
prompt recovery of seamen’s wages, of which one third is 
due at every port at which the vessel shall unlade and deli¬ 
ver her cargo, before the voyage be ended ; and at the end 
of the voyage, the seamen may proceed in the District 
Court, by admiralty process, against the ship, if the wages 
be not paid within ten days after they are discharged. The 
seamen having like cause of complaint, may all join in one 
suit, and they may proceed against the vessel within the ten 
days, if she be about to proceed to sea; but this remedy, 
in rem , does not deprive the seamen of their remedy at 
common law for the recovery of their wages.* The sta¬ 
tutes further provide for the safety and comfort of the sea¬ 
men, by requiring that every ship belonging to a citizen of 
the United States, of the burthen of one hundred and fifty 
tons, or upwards, navigated by ten or more persons, and 
bound to a foreign port; or of the burthen of seventy tons, 
or upwards, and navigated with six or more persons, and 
bound from the United States to any port in the West In¬ 
dies, shall be provided with a medicine chest, properly sup¬ 
plied with fresh and sound medicines; and if bound on a 
voyage across the Atlantic ocean, with requisite stores of 
water, and salted meat, and wholesome ship bread, well se¬ 
cured under deck. d 

It is further provided by statute, for the just and benevo¬ 
lent purpose of affording certain and permanent relief to 


a Act of Congress , June 19th, 1819, ch. 2. sect. 1 and 2. 
b Wait v. Gibbs, 4 Pickering , 298. 
c Act of Congress , July 20th } 1790, ch. S9. sec. 6. 
d Ibid. sec. 8. and 9. and Act of Congress of March 2d. 1805, 
oh. 88. 
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fiick and disabled seamen, that a fund be raised out of their 
wages, earned on board of any vessel of the United States, 
and be paid by the master to the collector of the port, on 
entry from a foreign port, at the rate of twenty cents 
per month for every seaman. The like assessment is to be 
made and paid on the new enrolment or license for carry¬ 
ing on the coasting trade, and also by persons navigating 
boats and rafts on the Mississippi. The moneys so raised 
are to be expended for the temporary relief and mainte¬ 
nance of sick and disabled seamen, in hospitals or other 
proper institutions established for such purposes; and the 
surplus moneys, w hen sufficiently accumulated, shall be ap¬ 
plied to the erection of marine hospitals, for the accommo¬ 
dation of sick and disabled seamen. These hospitals, as 
far as it can be done with convenience, are to receive sick 
foreign seamen on a charge of seventy-five cents per day, 
to be paid by the master of the foreign vessel .* 1 And to 
relieve American seamen who may be found destitute in 
foreign ports, it is made the duty of the American con¬ 
suls and commercial agents, to provide for them, and for 
their passages to some port in the United States, in a rea¬ 
sonable manner, at the expense of the United States; and 
American vessels are bound to take such seamen on board, 
at the request of the consul, but not exceeding two men 
to every hundred tons burthen of the ships, and transport 
them to the United States, on such terms, not exceeding ten 
dollars for each person, as may be agreed on. So, if an 
American vessel be sold in a foreign port, and her company 
discharged, or a seaman be discharged with his consent, 
the master must pay to the consul or commercial agent at 
the place, three months pay, over and above the wages 
then due, for every such seaman, two thirds of which is to 
be paid over to every seaman so discharged, upon his en- 


a Act* of Congress, July 16/ft, 1798, March id, 1799, and May Sd, 
1802. 




14U OF PERSONAL PROPERTY. [Part V. 

gagement on board of any vessel to return to the United 
States; and the other third to be retained, for the purpose 
of creating a fund for the maintenance and return of des¬ 
titute American seamen in such foreign port.® 

The act of Congress of March 3d, 1813, declared, that 
no seaman who was not a citizen or native of the United 
States, should be employed on board of any public or pri¬ 
vate vessel of the United States. But the provision against 
the employment of foreign seamen, is probably without 
any efficacy, for it applies only to those nations who shall, 
in like manner, have prohibited the employment of Ameri¬ 
can seamen. 

Greenwich hospital, in England, is a noble asylum for 
decayed and disabled seamen belonging to the royal n avy; 
but another national establishment was wanting for sea¬ 
men maimed or disabled by sickness or accidental misfor¬ 
tunes, or worn out by age, in the merchants’ service. This 
was provided for by the statute of 20 Geo . IL which cre¬ 
ated a corporation, and laid the foundations of a magnifi¬ 
cent charity, with liberal, careful, and minute provisions, 
some of which have been copied into our own statutes; 
and it is sustained by an assessment similar to our own, of 
six pence sterling per month out of seamen’s wages. In 
one respect, the English charity is much broader than ours, 
for it reaches to the poor widow, and infant children of every 
seaman who perishes in the service, and who shall be 
found to be proper objects of charity. 

With respect to the behaviour of tlie master and sea¬ 
men, and the discipline on board of merchant ships, it is 
held, that the master is personally responsible in damages 
for any injury or loss to the ship or cargo, by reason of his 
negligence or misconduct. Being responsible over to 
others for his conduct as master, the law, as well on that 
account, as from the necessity of the case, has intrusted 
him with great authority over the mariners on board. Such 


a Act of Congress, February 28 th, 180S, ch. 62. 
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authority is requisite to the safe navigation of the ship, 
and the preservation of good order and discipline. He 
may imprison, and also indict reasonable corporal punish¬ 
ment upon a seaman, for disobedience to reasonable com¬ 
mands, or for disorderly,riotous, or insolent conduct; and his 
authority, in that respect, is analogous to that of a master 
on land over his apprentice or scholar.® The books unite 
in the lawfulness and necessity of the power. Without it 
authority could not be maintained, nor navigation made 
safe. Subordination is essential to be strictly enforced, 
among a class of men whose manners and habits partake 
of the attributes of the element on which they are employed. 
Disobedience to lawful commands is a most noxious offence, 
and the most dangerous in its nature, for it goes at once to the 
utter annihilation of all authority. But care must be taken 
that the punishment be administered with due moderation. 
The law watches the exercise of discretionary power with 
a jealous eye. If the correction be excessive or unjustifiar 
ble, the seaman is sure to receive compensation in damages 
on his return to port, in an action at common law.* The 
master may also confine a passenger who refuses to submit 
to the necessary discipline of the ship.® 

The master has also the right to discharge a seaman for 
just cause, and put him ashore in a foreign country, and he 
is responsible in damages if he discharges him without just 
cause.* This power of discharge extends to the mate and 


a Molloy , b. 2. ch. 3. sec. 12. Thorne v. White, 1 Peters' Adm. 
Rep. 168. Rice v. The Polly and Kitty, 2 ibid . 420. Michaefson r. 
Denison, 8 Day's Rep. 294. Comersford v. Baker, before Lord 
Stowel, June, 1825. The United States v. Dewey, New-York Cir¬ 
cuit, June, 1828. 

b Watson v. Christie, 2 Bos. fy Pull. 224. 
c Boyce v. Bayliffe, 1 Campb. N. P. 58. 

d Relf v. The Ship Maria, l Peters' Adm. Rep. 186. Black r. 
Ship Louisiana, 2 ibid. 268. Hulle v. Heightman, 2 East's Rep. 
145. Sir William Scott, in the case of the Exeter, 2 Rob. Adm. 
Rep. 261. The French law affords peculiar protection to seamen, 
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subordinate officers, as well as to the seamen, for the mas¬ 
ter must be supreme in the ship, and subordination and dis¬ 
cipline are indispensable to the safety and welfare of the 
service. But it would require a case of flagrant disobe¬ 
dience, or gross negligence, or palpable want of skill, to 
authorize the captain to displace a mate, who is generally 
chosen with the consent of the owners, and with a view to 
the better safety of the ship, and the security of their pro¬ 
perty.® The marine law requires the master to receive 
back a seaman whom he has discharged, if he repents and 
offers to return to his duty and make satisfaction ; and if 
the master refuses, the seaman may follow the ship, and 
recover his wages for the voyage. 6 

It was a question which received a profound discussion, 
and led to a learned research, in Harden v. Gordon , c whe¬ 
ther a seaman who became sick and disabled on the voyage, 
was entitled to medical advice and aid at the expense of 
the ship. It was there shown and decided, that the ex¬ 
pense of curing a sick seaman in the course of the voyage, 
was a charge upon the ship according to the maritime law 
of Europe, and the rule recommended itself as much by 
its intrinsic equity and sound policy, as by the sanction of 
its general authority. Such an expense was in the nature 
of additional wages during sickness, and it constituted a 
material ingredient in the just remuneration of seamen for 
their labour and services. The statute law of the United 


and among other things in this, that it prohibits the master from dis¬ 
charging a seaman in any case, in a foreign country. This was by a 
royal declaration of 18th of December, 1728, art. 1. mentioned in 
1 Valin's Com. p. 734.; and it is adopted in the Code de Commerce , 
art. 270. 

a Atkyns v. Burrows, 1 Peters' Adm. Rep. 244. Thompson v. 
Bush, cited in 12 Serg. fy Rawle, 267. 

b Laws of Oleron , art. IS. Laws of Wisbuy , art. 25. Relf v. 
The Ship Maria, 1 Peters' Adm. Rep. 193, 194. 
c 2 Mason's Rep. 541. 
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States had not changed the maritime law, except so far as 
respects medicines and medical advice, when there was a 
proper medicine chest, and medical directions, on board 
the ship ; and it did not apply to nursing, diet and lodging, 
if the seaman be carried ashore. The claim for such ex¬ 
penses, equally with a claim for wages, may be enforced in 
the courts of admiralty ; and Judge Story, in the case last 
referred to, with great force, and moving on solid principle, 
vindicated the admiralty jurisdiction over the whole com¬ 
pensation, in all its varied forms, when due to seamen for 
their maritime services. 

The act of Congress requires, that in seamen’s shipping 
articles, the voyage, and term of time for which the sea¬ 
men may be shipped, be specified.® The regulation re¬ 
lates to voyages from a port in the United States, and it 
does not apply to a voyage commencing from a foreign 
port to the United States. The voyage within the intend¬ 
ment of the statute, means one having a definite com¬ 
mencement and end. The terminus a quo , and the ter¬ 
minus ad quem , must be stated precisely; and in a case of 
a general adventure, the term of service must be specified. 
A voyage from New-York to Curracoa, and elsewhere , 
means, in shipping articles, a voyage from New-York to 
Curracoa, and the word elsewhere is rejected as being void 
for uncertainty.* 

Seamen, in the merchant service, are usually hired at a 
certain sum, either by the month, or for the voyage. In 
the fishing trade the seamen usually serve under an en¬ 
gagement to receive a portion of the profits of the adven¬ 
ture. The share, or profits of the voyage, are a substitute 
for regular wages; and the act of Congress 6 extends the 
admiralty jurisdiction to the cognizance of suits for shares 


a Act of 2.0th July, 1790, ch. 29. 

b Decision in the District Court of Maryland, by Judge Winches¬ 
ter, 1 Hall's L- J. 209. 

c Act of Congress, 19 th of June, 1813, cb. 2. sec. 1 and 2. 
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in whaling voyages, in the same form and manner as in 
ordinary cases of wag£s in the merchants service. 

Every seaman engaged to serve on board a ship, is 
bound, from the nature and terms of the contract, to do 
his duty in the service to the utmost of his ability, and, 
therefore, a promise made by the master when the ship is 
in distress, to pay extra wages, as an inducement to extra¬ 
ordinary exertion, is illegal and void. It would be the 
same if 6ome of the crew had deserted, or were sick, or 
dead, and peculiar efforts became requisite; for the general 
engagement of the seamen is to do all that they can for 
the good of the service, under all the emergencies of the 
voyage. Lord Kenyon puts the illegality of such a pro¬ 
mise on the ground of public policy, and Lord Ellenborough 
on the want of consideration.® It requires the perform¬ 
ance of some service not within the scope of the original 
contract, as by becoming a voluntary hostage upon cap¬ 
ture, to create a valid claim, on the part of the seaman, to 
compensation, on a promise by the master, beyond the sti¬ 
pulated wages. 4 So, no wages can be recovered when 
the hiring has been for an illegal voyage, or one in viola¬ 
tion of a statute. The law will not countenance a con¬ 
tract ex turpi causa , nor permit any one to lay claim to the 
wages of iniquity. 0 

A seaman is entitled to his whole wages for the voyage, 
even though he be unable to render his service by sickness, 
or bodily injury, happening in the course of the voyage, and 
while he was in the performance of his duty. This is not only 
the invariable usage in the English admiralty, but a provi¬ 
sion of manifest justice, pervading all the commercial ordi¬ 
nances/ He will equally be entitled to his wages to the 


r a Ua rris v, Watson, Peake's N. P. Rep . 72. Stilk v. Myrick, 
2 Campb. JST. P. 317. 
b Yates v. Hall, 1 Term Rep. 73. 
c The Vanguard, 6 Rob. Adm. Rep . 207. 

d Chandler v. Grieves, 2 H. Blacks. Rep. 60G. note.' Abbott on 
Shipping, part 4. ch. 2. sec. 1 . Williams v. The Brig Hope, 1 Pe- 
t*TS* Adm. Rep. 138. 
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end of the voyage, when wrongfully discharged by the 
master in the course of it. a The marine law very equita¬ 
bly distinguishes between the cases in which seamen’s ser¬ 
vices are not rendered in consequence of a peril of the sea, 
and in which they are not rendered by reason of some ille¬ 
gal act, or misconduct, or fraud, of the master or owner, 
interrupting and destroying the voyage. In the latter case, 
the seamen are entitled to their wages, and the rule of the 
French ordinance is just and reasonable. It declares, that if 
the seamen be hired for the voyage, they shall, in such case, 
be paid the entire wages for the voyage, and if they be hired 
by the month, they shall be paid for the time they served, 
with the allowance of a reasonable time for their return to 
the port of departure. 6 If a seaman be wrongfully dis¬ 
charged on the voyage, the voyage is then ended with re¬ 
spect to him, and he is entitled to sue for his full wages for 
the voyage.® 

The general principle of the marine law is, that freight 
is the mother of wages, and if no freight be earned, no 
wages are due. This principle protects the owner,by making 
the right of the mariner to his wages, commensurate with 
the right of the owner to his freight; but that the rule may 
duly apply, the freight must not be lost by the fraud or 
wrongful act of the master. The policy of the rule applies 
to cases of loss of freight by a peril of the sea ; and it was 


a Robinett v. The Ship Exeter, 2 Rob Adm. Rep. 261. The 
Beaver, 3 ibid. 92. Keane v. The Brig Gloucester, 2 Dallas' Rep. 
36. 2 Peters' Adm. Rep. 403. Ri( e v. The Polly and Kitty, 2 Pe¬ 

ters' Adm. Rep. 420. In this last case, the seamen were forced to 
quitthe ship by the cruelty and dangerous threats of the master, and 
their wages were allowed. 

6 Ord. des Loyers des Matelots , art 3. Pothier's Louage des 
Matelote, n 203. Cushing's Translation , p. 123 Roccus , de Nav . 
et Naulo , n. 43. Ingersoll's Translation , p. 46. Hoyt ?. Wildfire, 
3 Johns. Rep. 518. 

c Sigard v. Roberts, 3 Esp. N. P. Rep. 71. 

Vol. III. 19 
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truly and distinctly stated by the Court of K. B. in the time 
of Charles II. a that if the ship perish by tempest, fire, ene¬ 
mies, &c., the mariners lose their wages; “ for if the mari¬ 
ners were to have their wages in such cases, they would 
not use their endeavours, nor hazard their lives, for the 
safety of the ship.” If the voyage and the freight be 
lost, because the ship was seized for debt, or for having 
contraband or prohibited goods on board, or for any other 
cause proceeding from misconduct in the master or owner, 
it would be unreasonable and unjust that the innocent sea¬ 
men should be deprived of compensation for their services, 
and the marine law holds them still entitled to their wages. 6 
The wages are, in such cases, allowed pro tanto to the time 
of the loss of the voyage, and with such additional allow¬ 
ance as shall be deemed reasonable under the circum¬ 
stances/ 


a Anon . 1 Sid. Rep. 179. 

6 Malyne's Lex Mercatoria , p. 105. Molloy , de Jure Maritimo , 
b. 2. c. S. sec. 7. Hoyt v. Wildfire, 3 Johns. Rep. 518. 

c In Woolf v. The Brig Oder, 2 Peters' Adm. Rep. 1. where the 
voyage was broken up by seizure for debt, wages up to the time were 
allowed, and one additional month’s pay. In Hoyt v. Wildfire, 
where the seamen were hired for a voyage from New-York to the East 
Indies, and back to New-York, and the vessel was captured and con¬ 
demned on the outward voyage for having contraband goods on board, 
wages, according to the rate of the contract, were allowed from the 
commencement of the voyage until the return of the seamen, with 
reasonable diligence, to New-York, deducting wages received while 
in other service on the circuitous return. The com t observed, that 
the rule in the French law ( Ord. des Loyers des Matelots, art. 3. 
Pothier , Louage des Matelots , No. 203.) ordained, that if the seamen 
were hired for the voyage, they should, in such a case, be paid their 
entire wages for the voyage, and if hired by the month, the wages 
due for the time they had served, and for the time necessary to enable 
them to return to the port of departure; and that there was no reason 
to question the soundness of the rule, or the propriety of following it 
in that case. 
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Seamen’s wages, in trading voyages, are due pro rata 
itineris. This has been so decided in the Scottish courts, 
and upon principles of controlling equity.® 

If a seaman dies on the voyage, there is no settled Eng¬ 
lish rule on the subject of his wages. In one case, the 
court intimated, that his representatives might be entitled 
to a proportion of the wages up to his death, when the 
hiring was by the month, and there was no special con¬ 
tract in the way ;* and a similar opinion was mentioned 
by one of the judges of the C. B. in another case. c In a 
still later case/ it was assumed by the Court of C. B., that 
the wages of a seaman, who died on the voyage in which 
wages arose, were due to his representatives; but the case 
w r as silent as to the precise time to which they were to be 
computed. In this country, there have been contradictory 
decisions on the point. In the Circuit and District Courts 
of the United States, in Pennsylvania, it was decided, upon 
the authority of the Laws of Oleron, that the representa¬ 
tives of the seaman dying during the voyage, were entitled 
to fall wages to the end of the voyage.* On the other 
hand, it was subsequently decided, in the District Court of 
the United States for South Carolina/ and in the District 
Court in Massachusetts/ that full wages, by the marine 
law, meant only full wages up to the death of the mariner} 
and in this last case, a very able and elaborate review was 
taken of all the marine ordinances and authorities applica- 


a Ross y. Glassford, and Morrison v. Hamilton, cited in 1 Bell's 
Com. 515. But the rule may be varied by agreement. Appleby v. 
Dods, 8 East's Rep. 300. 
b Cutter v. Powell, 6 Term Rep. 320. 
e Heath, J., in Beale v. Thompson, 3 Bos. Sf Pull. 425. 
d Armstrong v. Smith, 4 Bos. <$• Pull. 299. 
t Walton v. The Ship Neptune, 1 Peters' Adm. Rep. 142» Sims 
v. Jackson, ibid. 157. note. 
f Carey v. Schooner Kitty, Bee's Adm. Rep. 255. 
g Natterstrom v. Ship Hazard, 2 Hall's L.J. 359. 
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ble to the subject. The court examined critically the pro¬ 
visions in the Consolato del Mare , and in the Laws of Ole- 
ron, of Wisbuy, and of the Hanse Towns, the ordinances 
of Charles V. and Lewis XIV., the commentaries of Ciei- 
rac, Valin, and Pothier, and all that had been said and de¬ 
cided in England or Massachusetts, in relation to the ques¬ 
tion. If the two decisions in Pennsylvania outweigh, in 
point of American authority, the opposite adjudications are 
best supported in the appeal to those ordinances of Euro¬ 
pean wisdom and policy, in which we discern the deep 
foundations of maritime jurisprudence.® 

As the payment of wages, in general, depends upon the 
earning of freight, if a ship delivers her outward cargo, 
and perishes on her return voyage, the outward freight 
being earned, the seamen’s wages on the outward voyage 
are consequently due. 6 By the custom of merchants, sea¬ 
men’s wages are due at every delivering port, and their 
wages are not affected, without their special agreement, by 
any stipulation between the owners and the charterer, 
making the voyages out and home one entire voyage, and 
the freight to depend on the accomplishment of the entire 
voyage out and in. c The owners may waive or modify 
their claim to freight as they please, but their acts cannot 
deprive the seamen, without their consent, of the rights 
belonging to them by the general principles of the marine 
law. The doctrine of wages was discussed at the bar, and 


a If the seaman be hired by the voyage, and die during it, the 
standard books of maritime law, says Mr. Bell, seem to give the out¬ 
ward wages, if he dies during the outward voyage, and the whole if 
he dies during the homeward voyage. But if he be hired by the 
month , it rather seems, that wages will be due only to the time of his 
death. Bell's Commentaries, vol. i. 514. 
b Anon. Holt, Ch. J., 1 Lord Raym. 639. 

c Notes of Judge Winchester’s decisions, 1 Peters' Adm.Rep. 186. 
note. Abbott on Shipping , part 4. ch.2. sec. 4. Blanahard v. Buck- 
nam, 3 GrecnUafs Rep. 1. 
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upon the bench, in the case of the Two Catharines , a with 
distinguished force and research; and it was held, that 
where a ship sailed from the United States to Gibraltar, 
and there landed her cargo, and went in ballast to Ivica, 
and after taking in a return cargo, was lost on the voyage 
back to the United States, the seamen were entitled to 
wages up to the arrival and stay at Ivica. It made no dif¬ 
ference that the vessel was in ballast in the intermediate 
voyage. The voluntary neglect of the owner will not ope¬ 
rate, in such a case, to the injury of the seamen. They 
are entitled to wages, not only when the owner earns 
freight, but when, unless for his own act, he might earn it. 
The wages are due by an arrival at a port of destination, 
■when no cargo is on board, or when the owner chooses to 
bring the cargo back again, and when the port of destina¬ 
tion be not, in point of fact, the port of delivery. Even if 
the ship perishes on the outward voyage, yet, if part o/ the 
outward freight has been paid, the seamen are entitled to 
wages in proportion to the amount of the freight advanced, 
for there is an inseparable connexion between freight and 
wages. 4 

Capture by an enemy extinguishes the contract for sea¬ 
men's wages ; and Sir William Scott, in the case of The 
Friends ,* held, that the recapture of the vessel did not re¬ 
vive the right, or restore him to his connexion with the ship, 
inasmuch as he was not on board at the recapture, and did 
not render any subsequent service. The doctrine of this 
case was overruled in Bergstrom v. Mills ; d and the Ameri¬ 
can decisions have fully discussed the question, and they 
lay down a different rule, and proceed on the just princi¬ 
ple, that the owner recovers his freight, and that is the pa¬ 
rent of wages. They, accordingly, allow to the seamen 
taken prisoners by the captor, and detained, their wages 


a 2 Mason'* Rep. 319. c 4 Rob. Adm. Rep. 143. 

b Anon. 2 Show. Rep. 291. d 3 Esp. N. P. Rep. 36. 
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for the whole voyage, with a rateable deduction for the ex¬ 
penses of salvage. Nothing can be more equitable than 
to allow to seamen suffering in the service, their compensa¬ 
tion, when the fund out of which it was to arise is ulti¬ 
mately recovered and enjoyed by the owner.® And, upon 
the same principle, if a foreign power seizes the ship, and 
imprisons the seamen, and they be afterwards released, and 
reassume, and complete the voyage, and earn freight, their 
wages are continued during the interruption of the voyage, 
in like manner as in a case of capture and recapture. The 
Court of K. B. declared the law to this effect in Beale v. 
Thompson , 6 and they proceeded on the sound and incon- 
testible principle of the marine law, that the title to wages 
depended on the ship earning her freight for the voyage, 
connected with the further fact, that the mariners were not 
guilty of any breach of duty. So, in the case of shipwreck, 
if any proportion of freight be paid for the cargo saved, 
wages of seamen are to be paid in the same proportion. 
Whenever freight is earned, wages are due, and must be 
paid, and every agreement that goes to separate the vali¬ 
dity and equity of the demand for wages, from the fact of 
freight being earned, is viewed with distrust and jealousy, 
as being an encroachment on the rights of seamen. The 
courts of maritime law extend to them a peculiar protect¬ 
ing favour and guardianship, and treat them as wards of 
the admiralty; and though they are not incapable of 
making valid contracts, they are treated in the same man¬ 
ner that courts of equity are accustomed to treat young 
heirs dealing with their expectancies, wards with their guar¬ 
dians, and cestui que trusts with their trustees. They are con. 
sidered as placed under the influence of men who have natu- 


a Hart v. The Ship Littlejohn, 1 Peters ’ Adm . Rep. 115. How¬ 
land v. The Brig Lavinia, ibid. 123. Singstrom v. Schooner Ha¬ 
zard, 2 Peters ’ Adm. Rep. 884. Brooks v. Dorr, 2 Mass. Rep. 39. 
Wetmore v. Henshaw, 12 Johns. Rep. 324. 
b 4: East's Rep. 546. 
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rally acquired a mastery over them. Every deviation from 
the terms of the common shipping paper, (which stands 
upon the general doctrines of maritime law,) is rigidly in¬ 
spected ■, and if additional burthens or sacrifices are im¬ 
posed upon the seamen without adequate remuneration, 
the courts will interfere, and moderate or annul the stipula¬ 
tion. It has, accordingly, under the influence of these just 
and humane considerations, been held, that an additional 
clause to the shipping articles, by which the seamen en¬ 
gaged to pay for all medicines , and medical aid, further 
than the medical chest afforded , was void, as being grossly 
inequitable, and contrary to the policy of the act of Con¬ 
gress.® It has likewise been decided, that a stipulation 
that the wages of the seamen, earned in the intermediate 
periods, should depend upon the ultimate successful termi¬ 
nation of a long and divided voyage, was inoperative and 
void. 4 

Mariners are bound to contribute out of their wages for 
embezzlements of the cargo, or injuries produced by the mis¬ 
conduct of any of the crew. But the circumstances must be 
such as to fix the wrong upon some of the crew; and then, 
if the indivdiual be unknown, those of the crew, upon whom 
the presumption of guilt rests, stand as sureties for each 
other, and they must contribute rateably to the loss. Some 
of the cases in the books have established a general con¬ 
tribution from all the crew for such embezzlements, even 
when some of them were in a situation to repel every pre¬ 
sumption of guilt; but neither public policy, nor principles 
of justice, extend the contribution or forfeiture of wages 
for such embezzlements, beyond the parties immediately 


a Harden ▼. Gordon, 2 Mason's Rep. 541. 

b The Juliana, decided by Lord Stowell, 19th of March, 1822, 
and mentioned in 2 Mason's Rep. 557. See also, to the same effect, 
Judge Winchester’s decision in the District Court of Maryland, in 
1 Peters' Adm. Rep. 187. note. Mellett ▼. Stephens, in Mass. 1800, 
cited in Abbott , p. 490. American edition, 1810. 
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in delicto . This just limitation of the rule was approved 
of by the English Court of C. B., in Thompson v. Collins , a 
in their construction of the clause in the usual ship¬ 
ping articles, inserted to enforce this regulation of the ma¬ 
rine law. It was also adopted by the Supreme Court of 
this state, in Lewis v. Davis* and afterwards most ably 
and thorougly vindicated, even against the high authority 
of Valin, by the Circuit Court of the United States for the 
district of Massachusetts, in the case of Spurr v. Pearson. c 
The doctrine of that case is so moral and so just, that it 
may be said to rest on immoveable foundations. The sub¬ 
stance of it is, that where the embezzlement has arisen 
from the fault, fraud, connivance, or negligence, of any of 
the crew, they are bound to contribute to the reparation of 
the loss, in proportion to their wages. If the embezzle¬ 
ment be fixed on any individual, he is solely responsible; 
and where it was made by the crew, but the particular of¬ 
fender is unknown, and from the circumstances of the case, 
strong presumptions of guilt apply to the whole crew, all 
must contribute. Where no reasonable presumption is 
shown against their innocence, the loss must be borne ex¬ 
clusively by the owner or master. In no case are the inno¬ 
cent part of the crew to contribute for the misdemeanours 
of the guilty ; and in a case of uncertainty, the burthen of 
the proof of innocence does not rest on the crew, but the 
guilt of the parties is to be established beyond all reasona¬ 
ble doubt, before the contribution can be demanded. 

In case of shipwreck, and there be relics or materials of 
the ship saved, many of the old ordinances, as well as the 
new commercial code of France, allow a compensation to 
the seamen, out of the remains which they had contributed 


a 4 Bos. if Pull. 347. b 3 Johns. Rep. 17. 

c l Mason's Rep. 104. 
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to preserve.® There were no English decisions on the 
point, when Lord Tenterden published the third edition of 
his work ; b but some of the decisions in this country seem 
to consider the savings of the wreck a9 being bound for the 
arrears of the seamen’s wages, and for their expenses 
home ; and Lord Stowell has, since the Pennsylvania de¬ 
cisions, allowed to the seamen* by whose exertions part of 
a vessel had been saved, the payment of their wages, as 
far as the fragments of the materials would form a fund, 
although there was no freight earned by the owners.' I 
apprehend, however, with great deference to the sugges¬ 
tions of that eminent judge, that in such cases where the 
voyage is broken up by vis major , and no freight earned, 
no wages, eo nomine , are due ; and that the equitable claim 
which seamen may have upon the remains of the wreck, is 
a claim for salvage, and that it is incorrectly denominated 
in the books a title to wages. Wages, in such cases, would 
be contrary to the great principle in marine law, that 
freight is the mother of wages, and the safety of the ship 
the mother of freight/ 

By the act of Congress/ one third of the seamen’s 
wages is due at every port where the ship unlades and deli¬ 
vers her cargo, unless there be an express stipulation to the 
contrary ; and when the voyage is ended, and the cargo 
or ballast fully discharged, the wages are due, and if not 
paid within ten days thereafter, admiralty process may be 
instituted. But there is no fixed period of time by the 


a The laws of Oleron, art. 3, of fftsbuy, art. 15, the Hanseatic 
Ord. art. 44, the Ord. of Philip II. tit. Average, art. 12, the Ord. of 
Rotterdam , art. 219, and the French Ord. of the Marine, liv. S. tit. 
4. dts Loyers dej Matdots , art. 9. Code de Commerce , art. 259. 
b Abbott , part 4. ch. 2. sec. 6. 

c The Neptune, 1 Haggard's Adm. Rep. £77. 1 PeAtn t* Adm. 

Rep. 54. 195. 2 Ibid. 426. 

d Dunnett v. Tombagen, 3 Johns. Rep. 154. The Saratoga, £ 
GaUison , 164. 

e Act of July 2,0th, 1790, ch. 29. sec. 6. 

VoL. III. 20 
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marine law, within which mariners must proceed to enforce 
their lien for wages. It does not, like other liens, depend 
upon possession. Seamen’s wages are hardly earned, and 
liable to many contingencies, by which they may be entirely 
lost, without any fault on their part. Few claims are 
more highly favoured and protected by law, and when due, 
the vessel, owners, and master, are all liable for the pay¬ 
ment of them. The seamen need not libel the vessel at 
the intermediate port where they are discharged. They 
may disregard bottomry bonds, and pursue their lien for 
wages afterwards, even against a subsequent bona fide 
purchaser. Their demand for wages takes precedence of 
bottomry bonds, and is preferred to all other demands, for 
the same reason that the last bottomry bond is preferred to 
those of a prior date. Their claim is a sacred lien, and as 
long as a single plank of the ship remains, the sailor is en¬ 
titled, as against all other persons, to the proceeds, as a se¬ 
curity for his wages.® In the French law, the seamen’s 
lien upon the vessel is extinguished after a sale, and a voy¬ 
age, in the name, and at the risk, of the purchaser ; and 
the preference of the seamen’s claim is confined to the 
wages of the seamen employed in the last voyage/ 


a Madonna DTdra, 1 Dodson's Rep. 37. Sydney Cove, 2 ibid. 11. 
The Ship Mary, 1 Paine's Rep. 180. 

b Ord. de la Marine , tit. D la Saisie des Ndvires , art. 16. De 
VEngagement, art. 19. Code du Commerce , art. 191 193. The 
commercial code of Napoleon settles the order and rights of privi¬ 
leged debts, much more fully and precisely than the marine ordinance 
of Lewis XIV.; and this priority in favour of seamen's wages per¬ 
vades both the maritime ordinances The venerable code of the Con- 
solato del Mare , ch. 138. expressed itself on this subj ct with the 
energy of Lord Stowell, when it declared, that mariners must be paid 
before all mankind, and that if only a single nail of the ship teas 
left , they were entitled to it. ( Consulat de la Mer. par Boucher, tom. 
ii. 205. See also, Chirac upon the Judgments of Ohron, art. 8. u. 
31. and Boulay Paty, Cours de Droit Com. tom. i. 115.) The pre¬ 
ference given to seamen for their wages, over all other claims, upon 
the ship and freight, is the universal law of maritime Europe. 
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Desertion from the ship without just cause, or the justifia¬ 
ble discharge of a seaman by the master, for bad conduct, 
will work a forfeiture of the wages previously earned; and 
this is a rule of justice, and of policy, which generally per¬ 
vades the ordinances of the maritime nations. By the Eng¬ 
lish statute law,® and by the act of Congress, 6 desertion is 
accompanied with a forfeiture of all the wages that are 
due ; and whatever unjustifiable conduct will warrant the 
act of the master in discharging a seaman during the voy¬ 
age, will equally deprive the seaman of his wages. But 
the forfeiture is saved if the seaman repents, makes compen¬ 
sation, or offer of amends, and is restored to his duty. c 
Public policy and private justice here move together, and 
the maritime ordinances unite in this conclusion. So, if 
the seaman quits the ship involuntarily, or is driven ashore 
by reason of cruel usage, and for personal safety, the 
wages are not forfeited/ On the other hand, it is the duty 
of the seamen to abide by the vessel as long as reasonable 
hope remains, and if they desert the ship under circum¬ 
stances of danger or distress from perils of the sea, when 
their presence and exertions might have prevented damage, 
or restored the ship to safety, they forfeit their wages, and 
are answerable in damages.® And even when a seaman 
might well have been discharged in the course of the voy¬ 
age, for gross misbehaviour, if the master refuses to dis¬ 
charge him, and leaves him in imprisonment abroad, he 
will, in that case, be entitled to his wages until his return 
to the United States, after deducting from the claim his 
time of imprisonment/ 


all and IS Win. III. c. 7. and 2 Geo. II. c. 36. 

6 Act of 20th July. 1790, ch. 29. sec. 2 and 5. 
c WhiUon v. The Brig Commerce, 1 Peters' Adm. Rep. 160. 
d Liraland v. Stephens, S Esp. N. P. Rep. 269. 
e Sims v. Mariners, 1 Peters' Adm. Rep. 395. 

/Back v. Lane, 12 Serg. if Rawle, 266. In the examination of 
the maritime law concerning seamen, I have been led to consult, very 
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frequently, the admiralty decisions in the District Court of Pennsyl¬ 
vania, and I feel unwilling to take my leave of this branch of the 
subject, without expressing my grateful sense of the obligation which 
the profession, and the country at large, are under, to the venerable 
author of those decisions. They discover a familiar acquaintance 
with the maritime ordinances of continental Europe, those abundant 
fountains of all modern nautical jurisprudence. They have investi¬ 
gated the sound principles which those ordinances contain, in a spirit 
of free and liberal inquiry; and they have uniformly discussed the 
rights and claims of mariners, under the influence of a keen sense of 
justice, a strong feeling of humanity, and an elevated tone of moral 
sentiment. 



LECTURE XLVII. 


OF THE CONTRACT OF AFFREIGHTMENT. 


(1.) Of the charter party. 

A charter party is a contract of affreightment in writing, 
by which the owner of a ship lets the whole, or a part of 
her, to a merchant, for the conveyance of goods, on a par¬ 
ticular voyage, in consideration of the payment of freight. 

All contracts under seal were anciently called charters, 
and they used to be divided into two parts, and each party 
interested took one, and this was the meaning of the charta 
partita. It was a deed or writing divided, consisting of 
two parts, like an indenture at common law.® Lord Mans¬ 
field observed, that the charter party was an old informal 
instrument, and by the introduction of different clauses at 
different times, it was inaccurate, and sometimes contra¬ 
dictory. But this defect has been supplied, by giving it, 
as mercantile contracts usually receive, a liberal construc- 


a But Ur, n. 138. to lib. 3. Co. Litt. Pothitr’s Charter Party, by 
Cushing, n. 1 . Valin’s Com. tom. 1 . 617. The translation of Po- 
ihier’s treatises on maritime contracts, by Mr. Cushing, and publish¬ 
ed at Boston in 1821, is neat and accurate, and the notes which are 
added to the volume, are highly creditable to the industry and learn¬ 
ing of the author. It would contribute greatly to the circulation and 
cultivation of maritime law in this country, if some other treatises of 
Potbier, and especially the commentaries of Valin, could also appear 
in an English dress. 
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tion, in furtherance of the real intention and the usage of 
trade. 

This mercantile lease of a ship describes the parties, the 
ship, and the voyage, and contains, on the part of the 
owner, a stipulation as to. sea-worthiness, and as to the 
promptitude with which the vessel shall receive the cargo, 
and perform the voyage; and the exception of such perils 
of the sea for which the master and ship owners do not 
mean to be responsible. On the part of the freighter, it 
contains a stipulation*Unload and unload within a given 
time, with an allowance of so many lay, or running days, 
for loading and unloading the cargo, and the rate and times 
of payment of the freight, and rate of demurrage beyond 
the allotted days. 0 

When the goods of several merchants, unconnected with 
each other, are laden on board, without any particular con¬ 
tract of affreightment with any individual for the entire 
ship, the vessel is called a general ship, because open to all 
merchants; but when one or more merchants contract for 
the ship exclusively, it is said to be a chartered ship. The 
ship may be let in whole, or in part, and either for such a 
quantity of goods by weight, or for so much space in the 
ship, which is letting the ship by the ton. She may also 
be hired for a gross sum as freight for the voyage, or for a 
particular sum by the month, or any other determinate pe¬ 
riod, or for a certain sum for every ton, cask, or bale of 
goods put on board ; and when the ship is let by the month, 
the time does not begin to run until the ship breaks ground, 
unless it be otherwise agreed. 6 The merchant who hires 
a ship, may either lade it with his own goods, or wholly 
underlet it, upon his own terms; and if no certain freight be 
stipulated, the owner will be entitled to recover, upon a 


a Abbott on Shipping , part 3. ch. 1. sec. 6. 

b Pothier , Charte-Partie, No. 4. Abbott on Shipping , part 3. ch. 
1. sec. 3. 
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quantum meruit , as much freight as is usual under the like 
circumstances, at the time and place of the shipment.* 

It is the duty of the owner of the ship, not only to'see 
that she is duly equipped, and in a suitable condition to 
perform the voyage, but he is bound to keep her in that 
condition throughout the voyage, unless he be prevented 
by perils of the sea. 6 If, in consequence of a failure in the 
due equipment of the vessel, the charterer does not use 
her, he is not bound to pay any freight; but if he actually 
employs her, he must pay the freight, though he has his re¬ 
medy on the charter party for damages sustained, by rea¬ 
son of the deficiency of the vessel in her equipment.® The 
freighter is bound on his part not to detain the ship beyond 
the stipulated or usual time, to load, or to deliver the cargo, 
or to sail. The extra days beyond the lay days, (being the 
days allowed to load and unload the cargo,) are called days 
of demurrage; and that term is likewise applied to the 
payment for such delay, and it may become due either by 
the ship’s detention, for the purpose of loading or unload¬ 
ing the cargo, either before, or during, or after the voyage, 
or in waiting for convoy. d If the claim for demurrage rests 
on express contract, it is strictly enforced, as where the run¬ 
ning days for delivering the cargo under the bill of lading 
had expired, even though the consignee was prevented from 
clearing the vessel of the goods by the default of others/ 
The old and the new French codes of commerce re¬ 
quire the charter party to be in writing, though Valin holds 


a Poihitr % ibid. No. 8 . Abbott, part 3. ch. 1 . sec. 4. 
b Putnam v. Wood, 3 Mass. Rep. 481. 
c Havelock v. Geddes, 10 East's Rep. 555. 
d Lams on Charter Parties , 130. 

e Leer v. Yates, 3 Taunton , 387. Harman v. Gandolph, 1 Holt's 
-V. P. 35. The argument is fairly stated, and this rigorous rule ably 
vindicated, by Mr. Holt, in a note to the case last referred to, and 
that note was afterwards transferred to his Treatise on Shipping, vol. 
ii. 17. note. 
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that the contract, if by parol, would be equally valid and 
binding.® In the English law, the hiring of ships without 
writing is undoubtedly valid; but it would be a very loose 
and dangerous practice, at least in respect to foreign voya¬ 
ges. In the river and coasting trade, there is less formality 
and less necessity for it; and the contract is, no doubt, fre¬ 
quently without the evidence of deed or writing. 4 

If either party be not ready by the time appointed for 
loading the ship, the other party, if he be the charterer* 
may seek another ship, or if he be the owner, another 
cargo. This right arises from the necessity of precision 
and punctuality in all maritime transactions. By a very 
short delay, the proper season may be lost, or the object of 
the voyage defeated. And if the ship be loaded only in 
part, and she be hired exclusively for the voyage, and to 
take in a cargo at certain specified rates, the freighter is en¬ 
titled to the full enjoyment of the ship; for he is answera¬ 
ble to the owner for freight, not only for the cargo actually 
put on board, but for what the vessel could have taken, had 
a full cargo been furnished.® The master has no right to 
complete the lading with the goods of other persons, with¬ 
out the consent of the charterer; and if he grants that 
permission, the master must account to him for the freight. 
He has no right to complain, if the charterer refuses to 
grant the permission, or complete the lading, provided he 
has cargo enough to secure his freight. This was the re¬ 
gulation of the French ordinance, and it has been adopted 
into the new code. d 


a Ord. dt la Mar. liv. S. tit. des Charts Parties, art. I. and Va¬ 
lin’s Com ibid. Code de Commerce , art. 273. 

b Molloy , dt Jure Mar . b. 2. c. 4. sec. 3. Smith y. Shepherd, 
cited in Abbott on Shipping , part S. ch. 4. sec. 1. Boulay Paty, 
tom. ii. 268.269. 

c Duffie v. Hayes, 15 Johns. Rep. 827. 

d Ord. du Fret. art. 2. Pcthier. Charte~Partie t n. 20, 21, 22. £4, 
25. Code de Com. n. 287. 
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By the contract the owner is bound to see that the ship 
be seaworthy, which means that she must be tight, staunch 
and strong, well furnished, manned, victualled, and, in all 
respects, equipped in the usual manner, for the merchants’ 
service in such a trade. If there should be a latent defect 
in the vessel, unknown to the owner, and undiscoverable 
upon examination, yet the better opinion is, that the owner 
must answer for the damage occasioned by the defect. It 
is an implied warranty in the contract, that the ship be suf¬ 
ficient for the voyage, and the owner, like a common car¬ 
rier, is an insurer against every thing but the excepted pe¬ 
rils.* To this head of seaworthiness, may be referred the 
owner’s obligation to see that the ship is furnished with all 
the requisite papers according to the laws of the country to 
which she belongs, and according to treaties, and the law 
of nations. Such documents are necessary to secure the 
vessel from disturbance at home, on the high seas, and in 
foreign ports. 8 If the charter party contains any stipula¬ 
tion on the part of the owner to keep the ship in good or¬ 
der during the voyage, the entire expense of the repairs 
requisite in the course of the voyage, are then to be borne 
by the owner, and are not, in that case, the subject of gene¬ 
ral average or contribution.® But the owner does not in- 


a Lyoo v. Mells, D East's Rep. 428. Putnam v. Wood, 3 Mass. 
Rep. 481. Silva v. Low, l Johns. Cas. 134. Ord. de la Marine, 
liv. 3. tit. 3. Du Fret, art. 12. Valin's Com. h. t. says, that the 
owner is answerable, on his contract, for latent defects, even though 
the ship bad been previously visited by experienced shipwrights, and 
.lie defect had escaped detection; thougli Pothier, (Charte-Partie, 
n. 30.) dissents from this opinion of Valin, so far as it relates to latent 
defects unknown to the owner. 

b Abbott, part 3. ch. 3. sec. 4. Baring v. The Royal Exchange 
Assurance Company, 5 East's Rep. 99. The same v. Christie, 
ibid. 398. Baring v. Claggett, 3 Bos. 6f Pull. 201. Lothian v. Hen¬ 
derson, ibid. 499. Ord.de la Marine, liv. 3. tit. 1 . Chartc-Par- 
tics, art. 10. Valin's Com. h. t. 
c Jackson v. Charnock, 8 Term, Rep. 50f». 

Vor. III. “21 
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sure the cargo against the perils of the sea. He is answer- 
able for his own fault, or negligence, or those of his agents r 
and for defects in the ship, or her equipment, and generally, 
as a common carrier, he is answerable for all losses other 
than what arise from the excepted cases of the act of God, 
and public enemies.® The responsibility of the owner be¬ 
gins where that of the wharfinger ends, and when the goods 
are delivered to some accredited person on board the ship. 6 
If the ship had been advertised by the agent of the owner 
for freight as a general ship, and the notice had stated, that 
she was to sail with convoy, this would amount to an en¬ 
gagement to that effect; and if she sail without convoy, 
and be lost, the owner becomes answerable to the shipper 
in damages, for the breach of that representation.® 

(2.) Of the bill of lading . 

In execution of the contract of charter party, the mas¬ 
ter of the ship signs a bill of lading, which is an acknow¬ 
ledgment of the receipt of the goods on board, and of the 
conveyance of them which he assumes. The bill of lading 
contains the quantity and marks of the merchandise, the 
names of the shipper and consignee, the places of departure 
and discharge, the names of the master, and of the ship, with 
the price of the freight. The charter party is the contract 
for the hire of the ship, and the bill of lading for the con¬ 
veyance of the cargo; and though it be signed by the 
master, he does it as agent for the owners, and it is a con¬ 
tract binding upon them.** By the bill of lading, the mas¬ 
ter engages as a common carrier to carry and deliver the 
goods to the consignee, or his order; and, by the common 
law, owners were responsible for damages to goods on 
board, to the full extent of the loss. But, in England, by 


a See vol. ii. 472. 

b Cobban v. Downe, 5 Esp. N. P . Pep. 41. 
c Runguist v. Ditcliell, 3 Esp. A*. P. Rep. 64. 

Hemves' Lav Mar. 153. M2. 
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the statute of 53 Geo. III. c. 159., owners, and part owners 
of ships, are not liable beyond the value of the ship and 
freight, even though the loss was occasioned by the miscon¬ 
duct of the master, and a part owner. This statute assi¬ 
milated the law of England to the law of France, and 
other commercial countries ; and the great principle was, 
to limit the responsibility of part owners to the amount of 
their respective capitals embarked in the ship. The value 
of the ship was to be calculated at the time of the loss, 
and the freight, in the statute, means all the freight, whe¬ 
ther paid in advance or not. 4 

There are commonly three bills of lading; one for the 
freighter, another for the consignee, factor, or agent abroad, 
and a third is usually kept by the master for his own use. 
It is the document and title of the goods sent; and, as 
such, if it be to order, or assigns, is transferable in the mar¬ 
ket The endorsement and delivery of it, transfers the 
property in the goods from the time of the delivery.* 

Where there are several bills of lading, each is a contract 
in itself as to the holder of it, but the whole make only one 
contract as to the master and owners. If the several parts 
of the bill of lading be endorsed to different persons, a 
competition may arise for the goods; and the rule gene¬ 
rally is, that if the equities be equal, the property passes by 
the bill first endorsed. 6 

(3.) Of the carriage of the goods. 

When the ship is hired, and the cargo laden on board, 
the duties of the owner, and of his agent, the master, arise 
in respect to the commencement, progress, and termination 
of the voyage. Those duties are extremely important to 
the interests of commerce, and they have been well and 
accurately defined in the marine law. 1 * 


a Wilson v. Dickson, 2 Bamw. fy Aid, 2. 

b See toI. ii. 434. This is also the law in France. Code de Com¬ 
merce , art. 281. 

c Caldwell v. Ball, 1 Term Rep. 200. 1 Bell's Com. 545. 

d The duties of the captain are prescribed minutely in the French 
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When the voyage is ready, the master is bound to sail as 
soon as the wind and tide permit; but he ought not to set 
out in very tempestuous weather." If, by the charter 
party, the ship was to sail by a given day, the master must 
do it, unless prevented by necessity ; and if there be an un¬ 
dertaking to sail with convoy, he is bound to go to the 
place of rendezvous, and place himself under the protec¬ 
tion and control of the convoy, and continue, as far as pos¬ 
sible, under that protection, during its course. 6 He is 
bound, likewise, to obtain, the requisite sailing instructions 


statute codes. Every ship must be inspected by the captain, under 
the forms prescribed, before she sails, and if he has no such official 
report of the vessel, he becomes responsible for ever}' accident. He 
must keep a regular journal of events on the voyage; and the ordi¬ 
nances prescribe very sage regulations in case of the death of any 
seaman on board, touching his effects. He must be exact in pro¬ 
viding tbe requisite ship’s papers before he sails; such as the bill of 
sale, register, role d'equipage , bill of lading, and charter party, pro¬ 
cess verbal, clearance at the customs, and a license to sail. He must 
be on board when the vessel breaks ground. He is answerable for 
damages even by cos fortuity when the goods were on deck, unless he 
had the consent of the owner in writing, or it was a coasting voyage; 
and if lie fails in conformity to the regulations of the ordinances, he 
becomes responsible for all damages, and cannot invoke the excep¬ 
tion of force majeure, when those regulations have not been observed. 
{Ord. de la Mar. art. 10. tit. Testament, art. 4. Ord. 1720, 1739, 
and 1779. Code de Com. art. 224, 225,226.228, 229. Code Civil , 
art. 59. C6. 1 Emerig. 374. Boulay Paiy, tom. ii. p. 1 —35. We 

have seen, in the preceding part of these lectures, that the master 
was responsible as a common carrier for the carriage and safe delive¬ 
ry of the goods; and in the case of Sprott v. Brown, in the Scottish 
courts, ( Bell's Com. vol. i. 557. note,) a large mirror was shipped 
from Londou to Edinburgh, in a case marked glass, and the master 
had assumed to carry it safe, and it was found broken, on delivery, 
without any known cause, and the master was held responsible. 
a Roccus , note 56. Ord. of Rotterdam, art. 128. 
b Morley v. Bordieu, Str. Rep. 1265. Lilly v. Ewer, Doug. Rep. 
72. Jefferies v. Legendra, Carth. Rep. 216. 
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for the convoy ; a but these covenants to sail with the first 
fair wind, and with convoy, are not conditions precedent to 
the recovery of freight, and a breach of them only goes to 
the question of damages.* 

The master is bound, likewise, to proceed to the port of 
delivery without delay, and without any unnecessary devia¬ 
tion from the direct and usual course. If he covenants to 
iio to a loading port by a given time, he must do it, or 
abide the forfeiture ; c and if he be forced by perils out of his 
regular course, he must regain it with as little delay as 
possible. Nothing but some just and necessary cause, as 
to avoid a storm, or pirates, or enemies, or to procure re¬ 
quisite supplies or repairs, or to relieve a ship in distress, 
will justify a deviation from the regular course of the voy¬ 
age. - Nor has the captain any authority to substitute 
another voyage in the place of the one agreed upon be¬ 
tween his owners and the freighters of the ship. Such a 
power is altogether beyond the scope of his authority as 
master.* In cases of necessity, as where the ship is wreck¬ 
ed, or otherwise disabled, in the course of the voyage, and 
cannot be repaired, or cannot under the circumstances 
without too great delay and expense, the master may pro¬ 
cure another competent vessel to carry on the cargo and 
save his freight If other means to forward the cargo can 
be procured, the master must procure them, or lose his 
freight; and if he offers to do it, and the freighter wall not 


a Webb v. Thomson, 1 Bos. ^ Pull. 5. Anderson v. Pitcher, 
2 ibid. 164. Victorin v. Cieeve, Str. Rep. 1250. 

b Constable v. Cloberie, Palmer's Rep. 397. Davidson v. Gwynne, 
12 East's Rep. 381. 

c Shubrick v. Salmond, 3 Butt. Rep. 1637. 
d Roccus on Ins. note 52. Patrick v. Ludlow, 3 Johns. Cos. 10. 
Post v. Phoenix Ins. Company, 10 Johns. Rep. 79. Reade v. Com. 
Ins. Company, 3 Johns. Rep. 352. Suydam v. Marine Ins. Compa¬ 
ny, 2 Johns. Rep. 138. Marshall, Ch. J., Mason v. Ship Blaireau. 
2 Cranch's Rep. 257. note. 

t Burgon v. Sharpe, 2 Campb. N. P. Rep . 529. 
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consent, he will then be entitled to his full freight.® The 
Rhodian law* exempted the master from his contract to 
carry the goods, if the ship became unnavigable by the 
perils of the sea. Faber and Vinnius were of opinion, that 
by the Roman law the master was not bound , in such a 
case, to seek another ship, because the contract related 
only to the ship that was disabled.® The laws of Oleron, 
and the ordinances of Wisbuy, gave the power to the mas¬ 
ter to hire another vessel, if he choosed to do so, and earn 
freight; but the marine ordinance of Lewis XIV. de¬ 
clared it to be the duty of the master to hire another ship 
in such a case, if it be in his power. d The French jurists 
differ in opinion in respect to the obligation of the master 
to hire another vessel to carry on the cargo, when his own 
becomes irreparable. Valin and Pothier contend, that the 
master is no further bound to procure another vessel, than 
by losing his freight for the entire voyage if he omits to do 
it; for, by the contract of affreightment, he only engaged 
to furnish his own vessel, and when, by the perils of the 
sea, or by some superior force, for which he is not respon¬ 
sible, he becomes unable to furnish it, all that he is bound 
to do, by the principles of the contract, is to discharge the 
freighter from the freight for the residue of the voyage. 
But Emerigon insists, that they are mistaken in their con¬ 
struction of the ordinance, and that the master is guilty of 
a breach of duty, if he refuses to procure another vessel, 


a Molloy, b. 2. c. 4. sec. 5. Griswold v. New-York Insurance 
Company, 3 Johns. Rep 32!. Bradhurst v. Columbian Insuranoe 
Company, 9 Johns. Rep. 17. Schieffelin v. New-York Insurance 
Company, ibid. 21. 
b Dig. 14. 2. 10. 1 

c Vinnius. notes ad Com. Peclcii , ad Rem Nauticam , p. 294, 295. 
and Anthony Faber , Com. ad Pand. whom Vinnius cites and fol¬ 
lows. 

d Jugemens d'Oleron, art. 4. Latvs of fFisbuy, art. 16. Ord.de 
la Mar. tit. Du Fret, art. 11. 
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and take on the cargo, if it be in his power, and that this 
duty results from the nature of his trust.® 

The new French code has followed the words of the or¬ 
dinance, and declared, that if the vessel becomes disabled, 
and the master can have her repaired, the freighter is 
bound to wait, or pay the whole freight; and that if the 
vessel cannot be repaired, the master is bound to hire ano¬ 
ther, and if he cannot hire another, the freight is due only 
in proportion to the voyage performed. Boulay Paty, in 
his comrtientaries on the new code, adopts the construc¬ 
tion of Emerigon, and holds his reasoning to be conclu¬ 
sive . 4 

The English rule undoubtedly is, that if the ship be disa¬ 
bled from completing the voyage, the ship owner may still 
entitle himself to the whole freight, by forwarding- the 
goods by some other means to the place of destination ; 
and he has no right to any freight, if they be not so for¬ 
warded, unless it be dispensed with, or there be some new 
contract upon the subject . 6 In this country we have fol¬ 
lowed the doctrine of Emerigon, and the spirit of the 
English cases, and hold it to be the duty of the master, 
from his character of agent of the owner of the cargo, 
which is cast upon him from the necessity of the case, to 
act in the port of necessity for the best interest of all con¬ 
cerned ; and he has powers and discretion adequate to the 
trust, and requisite for the safe delivery of the cargo at the 
port of destination. If there be another vessel, in the same 
or in a contiguous port, which can be had, the duty is clear 
and imperative upon the master to hire it; but still the 
master is to exercise a sound discretion adapted to the 
case. He may tranship the cargo, if he has the means, 


a Valin, tit. Du Fret, art. 11. torn. i. 613. Pothier, Charte-Par- 
tUf n. 68. Emerigon, tom. i. 428, 429. 

b Code de Commerce, art. 296. Boulay Paty , Cours de Droit, 
Com. t. 2.400—405. 

c Lord Ellenborougb, 10 East's Rep. SOS. 
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or let it remain. He may bind it for repairs to the 
ship. He may sell part, or hypothecate the whole. It' 
he hires another vessel for the completion of the voy¬ 
age, he may charge the cargo with the increased freight, 
arising from the hire of the new ship; and this power 
i9 expressly given him by the old and the new ordi¬ 
nances of France, and it is established by decisions here.* 1 
The master may refuse to hire another vessel, and insist on 
repairing his own, and whether the freigher be bound to 
wait for the time to repair, or becomes entitled to his goods 
without any charge of freight, will depend upon circum¬ 
stances. What would be a reasonable time for the mer¬ 
chant to wait for the repairs, cannot be defined, and must 
be governed by the facts applicable to the place and the 
time, and to the nature and condition of the cargo. A 
cargo of a perishable nature, may be so deteriorated, as 
not to endure the delay for repairs, or to be too unfit and 
worthless to be carried on. 6 The master is not bound to 
go to a distance to procure another vessel, nor to encoun¬ 
ter serious impediments in the way of putting the cargo on 
board another vessel. His duty is only imperative when 
another vessel can be had in the same or in a contiguous 
port. 6 

In the course of the voyage, the master is bound to take 
all possible care of the cargo, and he is responsible for 
every injury which might have been prevented by human 
foresight and prudence, and competent naval skill. He is 
chargeable with the most exact diligence/ If the ship be 


a Mumford v. The Commercial Insurance Company, 5 Johns. 
Rep. 262. Searle v. Scovell, 4 Johns. Ch. Rep. 218. 

b Herbert v. Hallet, 3 Johns. Cos. 93. Clark v. Mass. F. 2* M. 
Ins. Co. 2 Pickering , 104. 

c Saltus v. The Oceau Ins. Co. 12 Johns. Rep. 107. Tredwellr. 
Union Ins. Co. 6 Cowen’s Rep. 270. 

d Roccus, n. 40. 55. Dale v. Hall, 1 Wils. Rep. 281. Vinnius, 
notes ad Peckium , p. 259. I Emerigon , 373. Proprietors of theTren: 
Navigation v. Wood, 3 Esp. N. P. Rep. 127. 
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captured during the voyage, the master is bound to render 
his exertions to rescue the properly from condemnation, by 
interposing his neutral claims, and exhibiting all the do¬ 
cuments in his power for the protection of the cargo. 4 Wc 
have already seen, in what cases and to what extent the 
master may hypothecate or sell the cargo at a port of ne¬ 
cessity ; and if the ship, relieved at the expense of the 
goods pledged or sold, should afterwards perish, with the 
residue of the cargo on board, before arrival at the port of 
destination, the better opinion is, that the owner is not en¬ 
titled to payment for the goods sold. The merchant is 
not placed in a worse situation by the sale of the goods 
than if they had remained on board the ship. But the fo¬ 
reign authorities are very much at variance on the point, 
and it remains yet to be settled in the English and Ame¬ 
rican law. 5 

(4.) Of the delivery of the goods at the port of destina¬ 
tion. 

On arrival of the ship at the place of destination, the 
cargo is to be delivered to the consignee, or to the order of 
the shipper, on production of the bill of lading and pay¬ 
ment of the freight. The English practice is, to send 


a Cheviot! v. Brooks, 1 Johns. Rep. 364. 

h Emerigon has collected all the authorities, pro and con, on this 
very debatable question. See Hall's Emerigon on Maritime Loans , 
p. 92. Non nostrum tantas componere Hies. In favour of the right 
of the merchant to be paid, see the laws of Wisbuy , art. 68. Valin's 
Com. tit Du Fret, art. 14. vol. i. p. 653. Cushing's Pothier on Ma¬ 
ritime Contracts, p. 19. Chart e- Par tie, n. 34, and Cleirac , Juge - 
mens (COleron , art. 22. n. 2 In opposition to such a claim, Emcri- 
jou reasons from the provisions and omissions in the Consolato del 
Mare, and the Ordinances of Okron and Antwerp, that the merchant 
is not entitled to pay. Pothier also admits, thatexperienced persons 
whom he consulted on the subject, were against his opinion. Mr. 
Abbott, in his Treatise on Shipping, part 3. cb. 3. sec. 10. is also 
against the claim of the shipper to be paid for the goods sold. 

Vor, Iff. •>? 
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the goods to the wharf, with directions to the wharfinger 
not to part with them, until the freight and other charges 
are paid, provided the master be doubtful of the payment; 
for, by parting with the possession, the master loses his lien 
upon them for the freight. 0 The cargo is bound to the ship 
as well as the ship to the cargo ; but the master cannot 
detain the goods on board the ship until the freight be 
paid, for the merchant ought to have an opportunity to 
examine the condition of them previous to payment/ The 
foreign ordinances of Wisbuy, and of Louis XIV., allow 
the master to detain the goods, while in the lighter or barge, 
on the passage to the quay, for they are still in his posses¬ 
sion/ The manner of delivery, and the period at which the 
responsibility of the owners and master ceases, will much 
depend upon usage/ The general rule is, that deli¬ 
very at the wharf, (when there are no special directions to 
the contrary,) discharges the master/ But the better opi¬ 
nion is, that there must be a delivery at the wharf to some 
person authorized to receive the goods; and the master 
cannot discharge himself, by leaving them naked and expo¬ 
sed at the wharf. His responsibility will continue until 
there is actual delivery, or some act which is equivalent, or 
a substitute for it, unless the owner of the goods, or his 
agent, had previously assumed the charge of the goods/ 

It is often difficult for the master of a vessel to know to 
whom he can safely deliver the goods, in case cf conflict¬ 
ing claims between consignor and consignee, or consignor 
and the assignee of the consignee. Prudence would dic- 


a Abbott, part 3. ch. S. sec. 11. Soldergreen v. Flight, cited in 6 
East's Rep. 622. 
b Abbott , ub. supra. 

c Laws of Wisbuy , art. 57. Ord. dt la Marine , liv. 3. tit. Du Fret, 
art. 23. 

d Wardell v. Mourillyan, 2 Esp. A*. P. Rep. 693. 
e Hyde v. Trent and Mersey Navigation Company, 5 Term Rep. 
389. 

/ Strong v. Nataliy, 4 Bos. Pull. 16. See vol. ii. 469. 
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tale that lie deliver the goods to the party upon whose in¬ 
demnity he can most safely rely. But he ought not to he 
put to the peril and necessity of indemnity ; and it is desira¬ 
ble that he should know to whom, of right, he can deliver 
the goods. If the consignee has failed, he ought to deli¬ 
ver to the claimant, on behalf of the consignee ; and if the 
consignee has assigned the bill of lading, and the rights of 
the consignor be still interposed and contested, it is safest 
for the master to deposit the goods with some bailee, until 
the rights of the claimants are settled, as they can always 
be, upon a bill of interpleader in chancery, to be filed by 
the master.® Having made a consignment, the consignor 
or seller has not an unlimited power to vary it at pleasure. 
He may do it only for the purpose of protecting himself 
ngainst the insolvency of the buyer or consignee. 6 

(5.) Of the responsibility of the ship owner. 

The causes which will excuse the owners and master for 
the non-delivery of the cargo, must be events falling within 
the meaning of one of the expressions, act of God, and 
public enemies; or they must arise from some event ex¬ 
pressly provided for in the charter party/ Perils of the sea 
denote natural accidents peculiai^o that element, which 
do not happen by the intervention of man, nor are to be 
prevented by human prudence. A casus fortuitus was de¬ 
fined in the civil law to be, quod damno fatali contingit , 
cuivis diligentissimo possit contingere. It is a loss hap¬ 
pening in spite of all human effort and sagacity. The 
only exception to this definition is, the case of a vessel cap¬ 
tured and plundered by pirates, and that has been adjudged 
to be a peril of the sea/ A loss by lightning is within the 


a Abbott , part 3. ch. 9. sec. 25. 

b The Constantia, 6 Rob. Adm. Rep. 321. 1 Emerigon des Ass. 

317. 

c See vol- ii. 464—473. 

d Pickering v. Barkley, Styles , 132. Barton v. Wolliford, Comb: 
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exception of the act of God; but a loss by fire, proceed¬ 
ing from any other cause, is chargeable upon the ship 
owner. “ But the moment the goods are transferred from 
the ship or the lighter to the warehouse, this extraordinary 
responsibility ends, and the warehouseman is not so re¬ 
sponsible. 6 

It is often a difficult point to determine, whether the dis¬ 
aster happened by a peril of the sea, or unavoidable acci¬ 
dent, or by the fault, negligence, or want of skill of the 
master. If a rock or a sand bar be generally known, and 
the ship be not forced upon it by adverse winds or tem¬ 
pests, the loss is to be imputed to the fault of the master. 
But if the ship be forced upon such a rock or shallow by 
winds or tempests, or if the bar was occasioned by a re¬ 
cent and sudden collection of sand, in a place where ships 
could before sail with safety, the loss is to be attributed to a 
peril of the sea, which is the same as the vis major, or casus 
fortuitus of the civil law. 6 What is an excusable peril, de¬ 
pends a good deal upon usage, and the sense and prac¬ 
tice of merchants ; and it is a question of fact, to be set¬ 
tled by the circumstances peculiar to the case. The Eng¬ 
lish statute law has exempted ship owners in some of these 
hard cases ; but I do not know of any such statute exemp¬ 
tions in this country.** 

(6.) Of the duties of the shipper, 

Wc have seen what are the general duties of the mas¬ 
ter. Those on the part of the charterer are, to use the 
ship in a lawful manner, and for the purpose for which it 
was let. Usually, the command of the ship is reserved to 
the owner, and to the master by him appointed, and the 
merchant has not the power to detain the ship beyond the 
stipulated time, or employ her in any other than the stipu- 


a Forward v. Pittard, 1 Term Rep. 27. Hyde v. Trent and Mer¬ 
sey Navigation Company, 5 Term Rep. 889. 

6 Gaiside v. Trent and Mersey Navigation Co. 4 Term Rep. 581. 
c Smith v. Shepherd, cited in Abbott , part 3. ch. 4. sec. 1. 
d See vol. ii. 470. 
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lated service, and if he does he must answer in damages. 0 If 
the freighter puts on board prohibited, or contraband goods, 
by means whereof the ship is subjected to detention and 
forfeiture, he must answer to the ship owner for the conse¬ 
quences of the act, 6 And if the merchant declines to 
lade the ship according to contract, or to furnish a return 
cargo, as he had engaged to do, he must render in damages 
due compensation for the loss ; and the English law leaves 
such questions at large to a jury, without defining before¬ 
hand the rate of compensation, in imitation of some of the 
ordinances in the maritime codes. 

(7.) Of the payment of freight. 

Freight, in the common acceptation of the term, means 
the price for the actual transportation of goods by sea from 
one place to another; but, in its more extensive sense, it is 
applied to all rewards or compensation paid for the use of 
ships/ The general rule is, that the delivery of the goods 
at the place of destination, according to the charter party, 
is necessary, to entitle the owner of the vessel to freight. 
The conveyance and delivery of the cargo is a condition 
precedent, and must be fulfilled. A partial performance is 
not sufficient, nor can a partial payment, or rateable 
freight, be claimed, except in special cases, and those cases 
are exceptions to the general rule, and called for by princi¬ 
ples of equity. 

The amount of freight is usually fixed by agreement be¬ 
tween the parties, and if there be no agreement, the 
amount is ascertained by the usage of the trade, and the 
reason of the case. If the hiring be of the whole ship, or 
for an entire part of her for the voyage, the merchant must 
pay the freight, though he does not fully lade the ship. 
But if he agrees to pay in proportion to the amount of the 


a Lewin v. East India Company, Peake's Rep. 241. 
b Smith v. Elder, S Johns. Rep. 105. 

€ 1 Peters' Adm. Rep. 206. 
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goods put on board, and does not agree to provide a full 
cargo, the owner can demand payment only for the cargo 
actually shipped. If the merchant agrees to furnish a re¬ 
turn cargo, and he furnishes none, and lets the ship return 
in ballast, he must make compensation to the amount of 
the freight; and this is sometimes termed dead freight, in 
contradistinction to freight due for the actual carriage of 

a 

It is supposed to be the doctrine of the case of Bell v. 
Puller-f that the master would be entitled to freight for 
bringing back the outward cargo, if it could not be disposed 
of, though the charter party was silent as to a return cargo. 
It would stand upon the equity of the claim to dead freight. 6 
The French law, in such a case, also allows freight for 
bringing back the cargo, because it could not be sold, or 
was not permitted to be landed. d 

If there be no express agreement in the case, the master 
is not bound to part with the goods until the freight be 
paid; and if the regulations of the revenue require the 
goods to be landed and deposited in a public warehouse, 
the master may enter them in his own name, and preserve 
the lien. The ship owner’s lien for freight is gone when 
the charterer is constituted owner, and takes exclusive pos¬ 
session for the voyage, or when the payment of the freight 
is, by agreement, postponed beyond the time, or at vari¬ 
ance with the time and place, for the delivery of the goods. 
But without a plain intent to the contrary, the ship owner 
will not be presumed to have relinquished his lien on the 
cargo for the freight, notwithstanding he has chartered the 



a Roccus , note 72, 73, 74, 75. Edwin v. East India Company, 
2 Vem. Rep. 2-10. Atkinson v. Ritchie, 10 East's Rep. 530. Pe¬ 
ters, J., in Giles v. The Brig Cynthia, 1 Peters 1 Adm. Rep. 207. 
b 2 Taunt. Rep. 286. 
c Laweson Charter Parties, 152. 
d Boulay Paiy. tom. ii. 391. 
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vessel to another.* When the goods are to be delivered 
to the consignee on payment of freight, the consignee 
makes himself responsible by receiving the goods under the 
usual condition expressed in the bill of lading/ And if 
the good?, by the bill of lading, were to be delivered to B., 
or his assigns, he or they paying freight, and the assignee 
receives the goods, he is responsible to the master for the 
freight, under the implied undertaking to pay it e So, if 
the master delivers the goods without payment of the 
freight, he may sue the consignee to whom the goods were 
to be delivered, on payment of freight, upon an implied 
promise to pay the freight, in consideration of his letting 
the goods out of his hands before payment/ It was once 
held, that if the master parted with the goods to the con¬ 
signee without securing his freight, he was deprived of all 
recourse to the consignor; but it is now decided otherwise/ 
The buyer of the goods from the consignee is not answera¬ 
ble for the freight, for that would prove to be a most incon¬ 
venient check to the transactions of business; and the 
buyer takes independent of the charge of freight, unless 
that charge forms part of the terms of sale. Nor would he 
be liable even if he should enter the goods at the custom 
house in his own name, while the freight was unpaid/ 

If part of the cargo be sold on the voyage from neces¬ 
sity, the owner, as we have seen, pays the value at the port 
of delivery, deducting his freight, equally as if the goods 
had arrived. But if the ship be prohibited an entry by the 


a Chandler v. Belden, 18 Johns. Rep. 157. ClarksoD ▼. Edes, 
4 Cowin'e Rep. 470. Haggle* v. Bucknor, 1 Paine's Rep. 958. 
Christie v. Lewis, £ Brod. tf Bing. 410. Pickman v. Wood, 5 Pick. 
Rep. 

b Roberts v. Holt, £ Shoic. Rep. 432. 
c Cook v. Taylor, & Campb. vY. P. Rep. 587. 
d Mansfield, Ch. J. f in Broancker v. Scott, 4 Taunt. Rep. 1. 
e Abbott on Shipping , part 3. ch. 4. sec. 4. 

/ Artaza v. Smallpiece, 1 Esp. N. P. Rep. 23. 
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government of the country, and such prohibition takes 
place after the commencement of the voyage, and the 
cargo be brought back, the freight for the outward-voyage 
has been held to have been earned ; and the case was dis¬ 
tinguished (though, I think, the distinction is not very ob¬ 
vious) from that of a blockade of the port of destination, 
and decided on the authority of the French ordinance of 
the marine. 0 Nothing can be more just, observes Valin, 
than that the outward freight should be allowed in such a 
case, since the interruption proceeds from an extraordinary 
cause, independent of the ordinary maritime perils. 6 The 
case of a blockade of, or interdiction of commerce with 
the port of discharge, after the commencement of the 
voyage, is held to be different; for, in that case, the voyage 
is deemed to be broken up, and the charter party dissolved; 
and if the cargo, by reason of that obstacle, be brought 
back, no freight is due. c The same principle applies if the 
voyage be broken up and lost, by capture upon the pas¬ 
sage, so as to cause a complete defeasance of the under¬ 
taking, notwithstanding there was a subsequent recapture, 
as in the case of the Hiram* On the other hand, an em¬ 
bargo detaining the vessel at the port of departure, or in 
the course of the voyage, does not, of itself, work a disso¬ 
lution of the contract. It is only a temporary restraint, 
which suspends, for a time, its performance, and leaves the 
rights of the parties, in relation to each other, untouched. 6 


a Morgan v. Insurance Company of North America, 4 Dallas ’ 
Rep. 455. 

b Ord. lit. Du Fret, ait. 10 . Valin , ibid. Code de Commerce , art, 
299. 

c Scott v. Libby, 2 Johns. Rep. 336. Liddard v. Lopes, 10 East's 
Rep. 526. 

d 3 Rob. Adm. Rep. 180. 

e Hadley v. Clarke, 8 Term Rep. 259. M‘Bride v. Marine Insu¬ 
rance Company, 5 Johns. Rep. 308. Baylies v. Fettyplace, 7 Mass. 
Rep. 325. 
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If the ship be laden, and be captured before 6he breaks 
ground, and afterwards recaptured, but the voyage broken 
up, the ship owners are not entitled to any freight, though, 
by the usage of the trade, the ship was laden at their ex¬ 
pense. It is requisite that the ship break ground, to give 
an inception to freight.® It is the same thing with a block¬ 
ade, or hostile investment of the port of departure. Such 
an obstacle does not discharge the contract of affreight¬ 
ment, because it is merely a temporary suspension of its 
performance; and the ship owner may detain the goods 
until he can prosecute the voyage with safety, or until the 
freighter tenders him the full freight. This was the deci¬ 
sion in the case of Palmer v. Lorillard\ b in which the doc¬ 
trine was extensively examined; and it was Bhown, by a re¬ 
ference to the foreign ordinances, and the soundest classi¬ 
cal writers on maritime Iaw, e that the master, in the case 
of such an invincible obstacle of a temporary nature to 
the.prosecution of the voyage, is entitled to wait for the 
removal of it, so that he may earn his freight, unless the 
cargo consists of perishable articles which cannot endure 
the delay. He stands upon a principle of equity which 
pervades the maritime law of Europe, if he refuses to sur¬ 
render the cargo to the shipper without some equitable al¬ 
lowance in the shape of freight, for his intermediate service. 

When the goods become greatly deteriorated on the 
voyage, it has been a very litigated question, whether the 
consignee was bound to take the goods, and pay the freight, 
or whether he might not abandon the goods to the master 


a Curling v. Long, 1 Bos. ff Pull. 634. 
b 16 Johns. Rep. 348. 

c Ord. dela Mar. liv. 3. tit. 3. Fret, art. 15. and tit. Charter 
Parties, art 8. Valin , b. t. Pothier, Charte-Partie , No. 69. 100, 
101. Laws of Oleron, art. 4. Consulate , par Boucher , cfa. 80. 82. 84, 
Roccus de Nov, n. 54. JacobtrCs Sea bouts, by Frick, p. 295. 

Von.nr. 23 
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in discharge of the freight. Valin and Pothier entertained 
opposite opinions upon this question. 0 The former insists, 
that the regulation of the ordinance holding the merchant 
liable for freight on deteriorated goods, without the right to 
abandon them in discharge of the freight, is too rigorous 
to be compatible with equity. He says the cargo is the 
only proper fund and pledge for the freight, and that Casa - 
regis b was of the same opinion. Pothier, on the other 
hand, was against the right of the owner to abandon the 
deteriorated goods in discharge of the freight; and this is 
the better opinion, and the one adopted in the case of 
Griswold v. The New- York Insurance Company . 4 It is in 
accordance with the ordinances of the marine, and of Rot¬ 
terdam, and with the new commercial code of France; 
and the latter puts an end to all further doubt and discus¬ 
sion on the subject in France.® The ship owner performs 
his engagement w r hen he carries and delivers the goods. 
The right to his freight then becomes absolute, and the 
carrier is no more an insurer of the soundness of the cargo, 
as against the perils of the sea, or its own intrinsic decay, 
than he is of the price in the market to which it is carried. 
If he has conducted himself with fidelity and vigilance in 
the course of the voyage, he has no concern with the dimi¬ 
nution of the value of the cargo. It may impair the re¬ 
medy which his lien afforded, but it does not affect his 
personal demand against the shipper. 

If casks contain wine, rum, or other liquids, or sugar, 
and the contents be washed out, and wasted, and lost, by 
the perils of the sea, so that the casks arrive empty, no 
freight is due for them ; but the ship owner would still be 


a Valin's Com. t. 1. 670. Pothier , Charte-Partk, No. 59. 
b Disc. 22. n. 46. and Disc. 23 n. 86. and 87. 
c 3 Johns. Rep. 321. Mr. Bell says it is likewise the law in 
Scotland. 1 Bell's Com. 570. 

d Ord. tit. Du Fret, art. 25. Ord. of Rotterdam, art. 155. Code 
de. Com. art. 305. 310. Boulay Paty , tom. S. 488, 
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entitled to his freight, if the casks were well stowed, and 
their contents were essentially gone by leakage, or inherent 
waste, or imperfection of the casks.® 

Should the cargo consist of live stock, as is frequently 
the case in voyages from this country to the West Indies, 
and some of the horses or cattle, for instance, should die 
in the course of the voyage, without any fault or negli¬ 
gence of the master or crew, and there be no express 
agreement respecting the payment of freight, the general 
rule is, that the freight is to be paid for all that w ere put on 
board. But if the agreement was to pay for the transpor¬ 
tation of them, then no freight is due for those that die on 
the voyage, as the contract is not, in that case, performed/ 
The foreign marine law allows freight paid in advance to 
be recovered back, if the goods be not carried, nor the 
voyage performed, by reason of any event not imputable to 
the shipper. 6 The reason is, that the consideration for the 
payment, which was the carriage of the goods, has failed. 
But the marine ordinances admit, that the parties may 
stipulate that the freight so previously advanced shall, at 
all events, be retained. In Watson v. Duykinckf the rule 
of the marine law was recognised, though it was not ap¬ 
plied to that case, because the contract there appeared to 
be, that the freight was paid for receiving the passen¬ 
ger and his goods on board; and, in such a case, the pay¬ 
ment is to be retained, though the vessel and cargo be lost 
on the voyage. The general principle of the marine law 
was admitted, in the fullest latitude, in Griggs v. Aus¬ 
tin and whether the freight previously advanced is to be 


a Molloy, b. 2. c. 4. sec. 14. Frith v. Barker, £ Johns. Rep. 317. 
h Dig. 14. S. 10. MoUoy t b. fi. c. 4. sec. 8. 
c Ord. de la Mar. tit. Du Fret , art. 18. Roceus dc Nav. et Naulo, 
not- 80. Cleirac , Its Us et Coutumcs de la Mar. p. 4*. Code dt 
Com. art. 302. 
d 3 Johns. Rep. 335. 
t 3 Pick. Rep. 20. 
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retained or returned, becomes a question of intention in 
the construction of the contract. The French ordinances 
require a special agreement to enable the ship owner to 
retain the freight paid in advance; and Valin says,® that 
many authors on maritime jurisprudence, as Kuricke, Loc- 
cenius, and Straccha, will not allow even such a special 
agreement to be valid/ The English law is not so scru¬ 
pulous, and does not require any such express stipulation, 
and allows the intention of the parties to retain the pre¬ 
viously advanced freight to be more easily inferred. In 
De Silvale v. Kendall, c the Court of K. B. adopted a 
directly opposite principle, and observed, that if the charter 
party was silent, the law would require a performance of 
the voyage before freight was due; but the parties might 
stipulate, that part of the freight be paid in anticipation, 
and be made free from subsequent contingency of loss, by 
reason of loss of the subsequent voyage. If freight be 
paid in advance, and there be no express stipulation that it 
shall be returned in the event of freight not being earned, 
the inference was, that the parties did not intend that the 
payment of the part in advance should be subject to the 
risk of the remainder of the voyage; and without some pro¬ 
vision of that kind, a new implied contract to that effect 
could not be raised. 

The question, as to the right to a rateable freight, arises 
in two cases; (1.) when the ship has performed the whole 
voyage, and has brought only a part of her cargo .to the 
place of destination; (2.) when she has not performed her 


tf Com. tom. i. 861. 

i Straccha, in his TVoctofiw de MeTcahira, tit. De JVbv. part 9. u. 
24. as referred to by Valin, does not support the reference. He only 
says, it was a question, whether the advanced freight was to be re¬ 
turned when the goods were not carried, and that a rateable freight, 
in such case, was equitable. 

* 4 MmtU fy S*ho. 97. 

* 
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whole voyage, and the goods have been delivered to the 
merchant, at a place short of the port of delivery. In the 
case of a general ship, or one chartered for freight, to be 
paid according to the quantity of goods, freight is due for 
what the ship delivers.® The contract, in such a case, is 
divisible in its own nature. But if the ship be chartered 
at a specific sum for the voyage, and she loses part of her 
cargo by a peril of the sea, and conveys the residue, it has 
been a question, whether the freight could be apportioned. 
The weight of authority, in the English books, is against 
the apportionment of freight in such a case, 6 and the ques¬ 
tion has been repeatedly discussed and determined of late 
years. It has been held, that the contract of affreight¬ 
ment was an entire contract; and unless fully performed 
by delivery of the whole cargo, no freight was due under 
the charter party, in the case where the ship was chartered 
for a specific sura for the voyage. The delivery of the 
whole cargo is, in such a case, a condition precedent to 
the recovery of freight. The stipulated voyage must be 
actually performed. A partial performance is not suffi¬ 
cient, nor can a partial payment be claimed, except in spe¬ 
cial cases/ 


a Ritchie v. Atkinson, 10 East's Rep. 295. 

6 Bright v. Cowper, 1 Brownlow , 21. and this case is cited with 
approbation by Grose, J., in 7 Term Rep. 385. Malynes , in his Lex 
Jllcr. p. 100, is of opinion, that there is no freight due, though be 
speaks in a loose and questionable manner. But Mr. Abbott , in his 
Treatise on Shipping , part 3. ch. 7. sec. 9., thinks it hard that the 
owners should lose the whole benefit of the voyage, where the object 
of it has been in part performed, and no blame is imputable to them. 
Mr. Holt , in his System of Shippings Int. p. 89., says, that a partial 
freight is due, when the ship has brought part of the goods in safety 
to the place of destination, for a proportionate benefit has been re* 
ceived. 

c Post and Russell v. Robertson, 1 Johns. Rep. 24. See, also, 
Clarke v. Gurnell, 1 Bulat. 167. Cook v. Jennings, 7 Term Rep. 
381, Osgood v. Groning, 2 Campb. A*. P. Rep. 466., in which the 
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The apportionment of freight usually happens, when 
the ship is forced into a port short of her destination, and 
cannot finish the voyage. In that case, if the owner of 
the goods will not allow the master a reasonable time to 
repair, or to proceed in another ship, the master will be 
entitled to the whole freight, because the freighter is the 
cause of the contract not being performed. But if he con¬ 
sents, and the master refuses to go on, he is not entitled to 
freight, because he has not performed his contract. To 
entitle himself to freight, the master must proceed, or offer 
to proceed, in another vessel, or repair his own, and take 
on the cargo; and if he proceeds, he reassumes his usual 
risk of losing the freight, by the loss of the cargo in the 
subsequent part of the voyage, or of earning freight by 
its safe arrival and delivery at the port of destination. If, 
however, the merchant accepts the goods at the interme¬ 
diate port, the general rule of the marine law is, that freight 
is to be paid according to the proportion of the voyage 
performed, and the law will imply such a contract. This 
doctrine pervades the marine ordinances and writers on 
marine law and it is now equally well settled in the 
English and American law, that freight, pro rata itineris t 
is due, when the ship, by inevitable necessity, is forced into 
a port short of her destination, and unable to prosecute 
the voyage, and the goods are there voluntarily accepted 
by the owner. Such acceptance constitutes the basis of 
the rule for a pro rata freight; and it must be a voluntary 
acceptance, and not one forced upon the owner, by any il¬ 
legal or violent proceeding. The numerous cases upon 


necessity of a precise performance of the covenant to transport and 
deliver the cargo is required, before an action for the freight can be 
maintained. 

a Laws of Oltron , art. 4. Ord. ofWisbuy , art. 16. Roccus, note 
81. Straccha , de Navibus , part 3. n. 24. Ord. de la Marine, Iiv. 3. 
lit. 3. Du Fret. art. 21, 22. 
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which this doctrine is sustained, are all founded upon that 
of Luke v. Lyde, and that case rested upon the decision in 
the House of Lords, in 1733, in Lutwidge How v. 
Grey. a If the outward and homeward voyages be dis¬ 
tinct, freight is recoverable for the one, though the other 
be not performed. But if, by the terms of the contract, 
they be one voyage, and the ship performs the outward, 
and fails to perform the homeward voyage, no freight is re¬ 
coverable.* 

The rule by which the amount of the rateable freight is 
to be ascertained, is, to ascertain how much of the voyage 
had been performed when the disaster happened, which 
compelled the vessel to seek a port, according to the mode 
of adjustment pursued in Luke v. Lyde ; or else to calcu¬ 
late how much of the voyage had been performed, when 
the goods arrived at the port of necessity, according to the 
better course pursued in the cases in this country.® 

(8.) Of loss from collision of ships. 

This has been a very difficult subject for discussion and 
decision, and various opinions have been entertained by 
the writers on maritime law. The evidence as to the true 
cause of the collision is of difficult access. The accident 
usually happens in the darkness of night, or in a storm, 
and is necessarily accompanied with confusion and agita¬ 
tion. When the fact is clear, that a fault was committed 


a Luke v. Lyde, 2 Burr, 883. Cooke v. Jennings, 7 Term Rtp. 
381. Hunter v. Prinsep, 10 East's Rep . 378. Liddard v. Lopez, 
t hid. 526. Abbott on Shipping , patt 3. ch. 7. sec. IS Robinson v. 

Marine Insurance Company, 2 Johns. Rep. 323. Hurton v. Union 
Insurance Company, cited in Conde's Marshall on Ins. 281 6 '1, 
Caze & Richard v. Baltimore Insurance Company, 7 Cranch's lie » 
358. Armroyd v. Union Insurance Company, S Binney , 437. Welch 
v. Hicks, 6 Cowen’s Rep. 504. 
b Lawes on Charier Parties, p. 149 150. 

c Marine Insurance Company v. Lenox, cited and approved of in 
Robinsons v. The Marine Insurance Company, 2 Johns. Rep. 32$. 
Coffin v. Storer, 5 Mass. Rep. 252. 
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by one party, or that he was in want of due skill or care, 
and the disaster was the consequence of thereof, the party 
in fault must pay all the damages. There are settled nau¬ 
tical rules, by which, in most cases, the want of skill, or 
care, or duty, may be ascertained. Thus, the vessel that 
has the wind free, must get out of the way of the vessel 
that is close-hauled.® So, a neglect of due means to check 
a vessel entering a river or harbour where others lie at an¬ 
chor, is a fault which creates responsibility for damages 
which may ensue. 4 Where the collision arose by vis major , 
or physical causes exclusively, and without any negligence 
or fault, open or concealed, the damage must be borne 
where it falls/ The greatest difficulty on the subject, has 
arisen in the cases in which the collision proceeded evi¬ 
dently from error, neglect, or want of sufficient precaution, 
but the neglect, or fault, was either inscrutable, or equally 
imputable to both parties. In this case, of blame existing 
which is undiscoverable, the marine law, by a rusticum judi¬ 
cium, apportions the loss, as having arisen equally by the 
fault of both parties.' 1 The rule is universally declared by 
all the foreign ordinances and jurists; and its equity and 
expediency apply equally where both parties are to blame, 
and where the fault cannot be detected. The general rule 
of the maritime law is, to make the ships contribute equally, 
without regard to their relative value, and Valin considers 
this to be the shorter, plainer, and better rule/ There 
has been much difference in the codes and authorities in 
maritime law, whether the cargo, as well as the ship, was 
to contribute to the loss. Valin contends, that the contri- 


a The Woodrop-Sims, 2 Dod. Adm. Rep. 83. The Thame?, 
T> Rob. Adm. Rep. 945. 

b Neptune 2d, 1 Dods. Adm. Rep. 467. 

c Dig. 9. 2. Consulat de la Mar. par Boucher , 200—203. Abbott 
on Shipping, 354. Marshall on Insurance, 493. 

d Chirac, Us et Coutumes de la Mar. 68. The Woodrop-Sims. 
2 Dod. Adm. Rep. 85. 
a Com. tom. ii. 166. 
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bution is only between the ships, and that the cargoes are 
totally excluded from the benefit, as well as from the bur¬ 
den of contribution in the case of such a disaster. But in 
Le Neve v. Edinburgh a d London Shipping Company , 
the cargo of the ship that was sunk and lost by the colli¬ 
sion, received the benefit of the contribution.® 

(9.) Of general average. 

The doctrine of general average grows out of the inci¬ 
dents of a mercantile voyage, and the duties which it cre¬ 
ates apply equally to the owner of the ship, and of the 
cargo. General, gross, or extraordinary average, means a 
contribution made by all parties concerned, towards a loss 
sustained by some of the parties in interest, for the benefit 
of all; and it is called general, or gross average, because it 
falls upon the gross amount of ship, cargo, and freight. 

By the Rhodian law, as cited in the Pandects,* if goods 
were thrown overboard, in a case of extreme peril, to lighten 
and save the ship, the loss, being incurred for the common 
benefit, was to be made good by the contribution of all. 
The goods must not be swept away by the violence of the 
waves, for then the loss falls entirely upon the merchant or 
his insurer, but they must be intentionally sacrificed by the 
mind and agency of man for the safety of the ship, and 
the residue of the cargo. The jettison must be made for 
sufficient cause, and not from groundless timidity. It must 
be made in a case of extremity, when the ship is in danger 


a This case was decided in the House of Lords in 1824. See 
Bel?* Com. vol. i. 580—583. wbo has collected and digested the fo¬ 
reign authorities on the subject. 

b Dig. 14. 2. 1. This Rhodian law is discussed in the Pandects, 
by Paulus, Papinian, and oflbr eminent lawyers. It forms the sub¬ 
ject of the distinguished commentaries of Peckius and Vinnius, in the 
treatise ad Rem Sauticam. and of a treatise of Byokershoeck; and 
it has received most ample illustrations in the dissertations upon it by 
numerous other civilians, among whom may be selected Emerigon 
and Abbott. 

Vol. III. 
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of perishing by the fury of a storm, or is labouring upon 
rocks or shallows, or is closely pursued by pirates or ene¬ 
mies ; and then, if the ship, and the residue of the cargo, 
be saved by means of the sacrifice, nothing can be more 
reasonable than that the property saved should bear its 
proportion of the loss. The doctrine of general average 
is one of those rules of the marine law which is built upon 
the plainest principles of justice ; and it has, accordingly, 
recommended itself to the notice and adoption of all the 
commercial nations of the world. The title in the Pan¬ 
dects, De lege Rhodia de Jactu , has been the basis of the 
ordinances of modern Europe, on the subject of general 
average ; and the doctrine of jettison was transplanted into 
the Roman law from the institutes of the ancient RhodianS, 
A jettison is only permitted in cases of extreme necessity ; 
and the foreign ordinances® require, that the officers of the 
ship, and the supercargo, if on board, should, if practica¬ 
ble, be previously consulted; and if the master, in a case of 
false alarm, makes a jettison, there is no contribution. A 
regular jettison, says Emerigon, is that which takes place 
with order, and without confusion, and is founded on pre¬ 
vious deliberation/ But the irregular jettison is equally 
valid, for it takes place in the instant of a danger which is 
imminent and appalling, and when all formality and delibe¬ 
ration would be out of season, or impossible. All acts are 
precipitate, and commanded by that sense of self-p reser¬ 
vation when life is in jeopardy, which is irresistible, and 
sways every consideration. Such a jettison is a species of 
shipwreck, and it is called seminau-fragium. 6 The captain 


a Laws of Oleron , art. 8. of Jfisbuy , art. 20, SI. S8. Code dt 
Commerce , art. 410. 

b Targa says, that during the sixty years he was a magistrate in 
the Consulat of the Sea at Genoa, he met with only four or five 
cases of a regular jettison, and they were suspicious by reason of 
their very formalities. 

c Consulat de la Mer. ch. 284. Targa, ch. 58. Casaregis » 

Disc. 40. n. £0. 
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must first begin the jettison with things the least necessary, 
the most weighty, and of least value, and nothing but the 
greatest extremity would excuse the master who should 
commence the jettison with money, and other precious 
parts of the cargo.® 

Before contribution takes place, it must appear that the 
goods sacrificed were the price of safety to the rest; and 
if the ship be lost, notwithstanding the jettison, there will 
be no ground for contribution.* All damage arising im¬ 
mediately from jettison, or other act of necessity, is to be 
a matter of general average, and, therefore, if, in cutting 
away a mast, the cargo, by that means, be injured, or if, in 
throwing over any part of the cargo, other parts of the 
cargo be injured, the damage goes into general average, 
because it is to be considered as part of the price of safety 
to the residue of the property/ So, if a ship be injured 
by a peril of the sea, and be obliged to go into port to refit, 
the wages and provisions of the crew, during the deten¬ 
tion, constitute the subject of general average, according 
to the decisions in New-York and Massachusetts.* Those 
decisions are supported by the rule as laid down in Beawes,* 


a Code de Commerce , art. 411. Emerigon, t. i. 609. has beauti¬ 
fully illustrated from Juvenal, the growth and progress of an irregu¬ 
lar jettison, and that imminent danger and absorbing terror which 
justifies it. At first the skill of the pilot fails : 

Nullam prudentxa card 
Redone conferret opem. 

Catullus becomes restless with terror as the danger presses, and at 
last he eries— 

Fundite qua measunl — 

Preecipitare volens pulcherrima. — Juvenal, sat. 12. 

6 Pothicr, lit. Avaries, n. 113. 
c Maggrathv. Church, 1 Caines' Rep. 196. 
d Walden v. Le Roy, 2 Caines' Rep. £63. Padelford v. Board- 
man^ Mass. Rep. 548. 
e Lct Mercat. vol. i. 161. 
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and they are in coincidence with the law and practice of 
Holland and France.® Lord Tenterden, in his treatise on 
shipping, 6 observed, that the English law books furnished 
no decision on this point, and he thought it susceptible of a 
reasonable doubt, though his opinion was evidently against 
the justice and policy of the charge for contribution. 
Since he wrote, the question has been decided in the K. B. 
according to his opinion, and in a case in which he sustain* 
ed and enforced a contraiy opinion in his character of 
counsel. 6 The result of the decisions in Plummer v. 
Wildman , and Power v. Whitmore , d is, that where the ge¬ 
neral safety requires a ship to go into port to refit, by reason 
of some peril, the necessary expense of going into port, of 
preparing for the refitting the ship by unloading, ware¬ 
housing, reloading, and the charges of the crew during 
the necessary detention, are general average. But the 
costs of the repairs, so far as they accrue to the ship alone 
as a benefit, and would have been necessary in that port, 
on account of the ship alone, are not average. Yet, if the 
expense of the repairs would not have been incurred but 
for the benefit of the cargo, and might have been deferred 
with safety to the ship, to a less costly port, such extra ex¬ 
pense is general average. 

It has likewise been held, that the wages and provisions 
of the crew, during a capture and detention for adjudica¬ 
tion, are a proper subject for general average ; e while, in 
the case of a vessel detained by an embargo, they are not 


a Ricard , negoce d' Amsterdam, p. £80. JEmerigon, Traile dts 
idss. t. i. 624. 

b Abbot on Shipping, part 3. cb. 0. sec. 8. 
c Power v. Whitmore, 4 Mault fy Selw. 141. 
d 3 Maule Sf Selw. 482. 4 ibid. 141. 

e Ricard, negoce d' Amsterdam, p. 279. Boulay Paty , tom iv. 444. 
Leavenworth v. Delafield, 1 Caines' Rep. 574. Kingston ?. Girard, 
4 Dallas' Rep. £74. 
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so subject, and are chargeable exclusively upon the freight. - 
The French ordinance of the marine, Pothier, and Ricard, 
all agree, that wages and provisions are not a subject for 
contribution in the case of an embargo *, and yet. it has been 
held, on the other hand, by the Court of Errors in Pennsyl¬ 
vania, in 1807, that they were, in such a case, the subject of 
general average. 6 In respect to the wages and provisions 
of the crew, while the vessel was detained at an interme¬ 
diate port, by fear of enemies, and waiting for convoy, 
they were allowed to form the subject of general average, by 
the courts in Holland, amidst conflicting opinions, and after 
very protracted and exhausting litigation.* We cannot 
but lament the uncertainty and confusion which the contra¬ 
dictory rules on this subject have created. There ia no 
principle of maritime law that has been followed by more 


a Robertson v. Ewer, 1 Term Rep. 127. Penny v. New-York 
Insurance Company, S Caines' Rep. 155. M'Bride v. Marine In¬ 
surance Company, 7 Johns. Rep. 431. 

b Insurance Company of North America v. Jones, 2 Binney's Rep. 
547. 

c Bynk. Quasi. J. Priv. lib. 4. cb 25. Bynkersboeck, in one of 
the adjudged cases which he cites, complains that the existing usages 
had extended contribution to every kind of danger, and frequently 
comprehended wages and provisions of the crew as proper objects of 
it, and that the practice might be abused to the destruction of the 
merchant. His history of the vexatious litigation in th se cases is 
quite curious. In one of them, he maritime court at Amsterdam, 
in November, 1697, and again in November, 1698, adjudged, that 
the wages and provisions were a proper subject for contribution. The 
decisions were affirmed, on appeal, in July, 1700, and reversed on a 
further appeal in July, 1710 On a still further appeal to the Su« 
prenie Senate, of which Bynkershoeck was a member, after great 
discussion, and much division in opinion, the original decisions of the 
Amsterdam maritime judges were restored in March, 1713. Magens, 
in his Essay on Insurance , vol. i. 66—69. *hows the uncertainty and 
difficulty abroad, as well as in England, of settling the propeTUgjaas 
for a general average, and particularly a9 to the wages and 
of the crew. 
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variations in practice than this perplexed doctrine of gene¬ 
ral average; and the rules of contribution in different coun¬ 
tries, and before different tribunals, are so discordant, and 
many of the distinctions are so subtle, and so artificial, that 
it becomes extremely difficult to reduce them to the shape 
of a connected and orderly system. The French jurists 
complain, that their ancient nautical legislation left the 
question of contribution very much at large, and subject to 
arbitrary discretion, and they commend very highly the re¬ 
gulations of the ordinance and of the code as just and equi¬ 
table, and marked with certainty and precision.® 

If part of the cargo be voluntarily delivered up to a pi¬ 
rate or an enemy, by way of ransom or contribution, and 
to induce them to spare the vessel and residue of the goods, 
the property saved must contribute to the loss, as being the 
price of safety to the rest. The expense, also, of unlading 
the goods, to repair damages to the ship, must be sustained 
by general contribution; for all the parties concerned are 
interested in the measures requisite for the prosecution of 
the voyage. If the masts, cables, and other equipments 
of the vessel be cut away, to save her in a case of extre¬ 
mity, their value must be made good by contribution.* It 
was attempted, in the case of Covington v. Roberts , c to 
extend the application of the general rule to the case of 
the loss of a mast, in carrying an unusual press of sail to 
escape from an enemy, and to make that the subject of 
general average; but the court considered that to be no 
more than a common sea risk. 4 * 


a Ord. dt la Mar. Des Avaries , art. 7. Code, art. 400, 401. Bou- 
lay Paty , t. 4. 466. 

b Ord. dt la Mar. tit. Avarits, art. 6. Valin's Com. tom. ii. 165. 
1 Emcrigon, 620—1. 
c 5 Bos. Sf Pvll. 976. 

d Emtrigon, tom. i. 622. states an interesting case to illustrate 
the general doctrine. A French vessel, being pursued by two cruisers 
of the enemy, the master, as soon as it was dark, hoisted a boat into 
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If the ship be voluntarily stranded, to escape danger 
from tempests, or the chase of an enemy, the damages 
resulting from that act are to be borne as general average, 
if the ship be afterwards recovered, and perform her voy¬ 
age. 0 But if the ship be wholly lost or destroyed, by the 
act of running her ashore, it has been a question much dis¬ 
cussed, and different opinions entertained, whether the 
cargo saved was bound to contribute to bear the loss of the 
ship. In Bradhurst v. The Columbian Insurance Com¬ 
pany* the ship, in a case of extremity, was voluntarily run 
ashore and lost, but the cargo was saved ; and it was held, 
that no contribution was to be levied on the cargo for the 
loss of the ship. The marine ordinances, and writers on 
maritime law were consulted, and the conclusion drawn 
from them was, that the cargo never contributed for the 
ship, if she was lost by means of the act of running her 
VLshore. But in two subsequent cases, where the ship was 
lost under like circumstances, it was decided, on a like re¬ 
view of the European law, that the loss was to be repaired 
by a general average.® The question, therefore, in which 
the foreign and domestic authorities so materially vary, re¬ 
mains yet to be definitively settled. 

A temporary safety is all that is requisite to entitle the 


the sea, furnished with a mast and sail, and a lanthern at the mast 
head, and then changed his course, and sailed during the night with¬ 
out any light on board his ship. In the morning no enemy was in 
sight; and the value of the boat thus voluntarily abandoned for the 
common safety, was made good by general contribution. 

a In a case of voluntary stranding, if it be done to save the cargo, 
the damage to the ship and cargo is the subject of general average; 
but if it was resorted to for to save the lives or liberty of the crew, it 
is particular average. This distinction, Mr. Benecke says, is con¬ 
formable to the practice of all countries.— Btnecke on the Principles 
of Indemnity , p. 220—1. 
b 9 Johns. Rep. 9. 

c Caze v. Richards, in the Circuit Court of the United States for 
Pennsylvania, cited 2 Serg. Reticle, 2S7. Cray v. Wain, ibid. 229. 
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owners of the property sacrificed to contribution; and if 
tli( ship survives the disaster, and be afterwards lost by an¬ 
other, still the goods saved in the second disaster, must be 
contributory to the original loss, for without that loss they 
would have been totally destroyed.® Goods shipped on 
deck contribute if saved, but if lost by jettison, they are 
not entitled to the benefit of general average ; for they, by 
their situation, increase the difficulty of the navigation, and 
are peculiarly exposed to peril. 

It becomes an important inquiry on this subject, what 
goods are to contribute, and in what proportions, to a loss 
voluntarily incurred for the common safety. The general 
doctrine is, that all the merchandise, of whatever kind or 
weight, or to whomsoever belonging, contributes. The 
contribution is made, not on account of incumbrance to 
the ship, but of safety obtained, and, therefore, bullion and 
jewels put on board as merchandise, contribute according 
to their full value. By the Rhodian law/ 5 it was deemed 
just that all should contribute to whom the jettison had 
been an advantage, and the amount was to be apportioned 
according to the value of the goods. It extended to the, 
effects and clothes of every person, and even to the ring on 
the finger, but not to the provisions on board, nor to the 
persons of freemen, whose lives were of too much dig¬ 
nity and worth to be susceptible of valuation. The mo¬ 
dern marine codes do not generally go to the extent of the 
Rhodian law, and they vary greatly on the subject. By the 
English law, the wearing apparel, jewels, and other things 
belonging to the persons of passengers or crew, and taken 
on board for private use, and not as merchandise for trans- 


a Vinnius , in Peckium ad legem Rhodiam , p. 246. 250. Boulay 
Paty % tom. iv. 443. 

b Smith v. Wright, 1 Caines' Rep . 43. Boulay Paty t tom. 4. 

566 . 

c Big. 14. 2. 2. 
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portation, do not now contribute in a case of general ave¬ 
rage. - The common rule, according to Magens, 6 is, that 
what articles pay freight must contribute, and what pay no 
freight pay no average; and that articles contribute ac¬ 
cording to their value, and not according to weight. By 
the French ordinance of the marine, as well as by the new 
commercial code, provisions and the clothes of the ship’s 
company do not contribute; but usage goes further, and 
does not subject to the charge of general average either 
clothes, jewels, rings or baggage of the passengers, for they 
are considered as accessory to the person. Emerigon, who 
has, according to his usual manner, collected and exhaust¬ 
ed all the learning appertaining to the subject, inclines to 
think with Pothier, that by strict law and by equity, the 
clothes and jewels of passengers ought to contribute. But 
Boulay Paty, in his commentaries on the new code, and in 
which he draws most liberally on the resources of Emeri¬ 
gon, thinks they ought to be exempted, and that the exist¬ 
ing French usage is proper. 6 

Instruments of defence and provisions do not contribute, 
because they are necessary to all; and yet if they are sa¬ 
crificed for the common safety, they are to be paid for by 
contribution *, nor do the wages of seamen contribute to 
the general average, except in the single instance of the 
ransom of the ship. They are exempted lest the appre¬ 
hension of personal loss should restrain them from making 
the requisite sacrifice, and the hardships and perils they 
endure well entitle them to an exemption from further dis¬ 
tress/ If part of the cargo be sold for the necessities of 


a Abbott, part S. ch. C. sec. 14. 

6 Magtns on Insurance, vol. i. 62. 6S. 

c Ord. dt la Marine, lit. Du Fret. art. 11. Code de Commerce, art. 
419. Pothier, Des Avaries, n. 125. 1 Emerigon, 645. Boulay 

Paty, tom. iv. 561. 562. 
d 1 Emerigon.. 642. 

VOL. Ilf. 
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tlie ship, it is in the nature of a compulsive loan for the 
benefit of all concerned, and bears a resemblance to the 
case of jettison ; and if the ship be afterwards lost, the 
goods saved must contribute towards the loss of the goods 
sold, equally as if they had been thrown overboard to lighten 
the vessel. In such a case, a portion of the cargo, accord¬ 
ing to Lord Stowell, is abraded for the general benefit.® 
Without entering minutely into the doctrine of adjust¬ 
ing and settling a general average/' it will be sufficient to 
observe, that, as a general rule, the goods sacrificed, as well 
as the goods saved, are to be valued at the clear net price 
they would have yielded, after deducting freight, at the 
port of discharge ; and this rule is founded on a plain prin¬ 
ciple of equity. 0 The person whose loss has procured the 
safe arrival of the ship and cargo, should be placed on 
equal ground with those persons whose goods had safely 
arrived, and that can only be by considering his goods to 
have also arrived. The owners of the ship contribute ac¬ 
cording to her value at the end of the voyage, and accord¬ 
ing to the net amount of the freight and earnings. The 
value of the vessel lost is estimated according to her value 
at the port of departure, making a reasonable allowance 
for w ear or tear on the voyage up to the time of the disas¬ 
ter ; and the practice in this country, at least it is the prac- 


a Hall's Emerigon on Maritime Loans , p. 94. The Gratitudine, 
3 Rob. Adm Rep. 2G4. 

b Mr. Benecke has discussed at large, and very ably, the compli¬ 
cated and difficult subject of general average, and the adjustment of 
it; and to him 1 must refer for a more minute detail of the learning 
and principles applicable to the case. Principles of Indemnity, ch. 
5 and 7. 

c The Consolato del Mare, and the usage of divers countries, 
made a distinction as to the rule of valuation, and they took the value 
at the place of departure, if the jettison took place before the middle 
of the voyage, and the value at the place of discharge, if afterwards. 
But the ordinance of the marine did not make any such distinction. 

1 Emerigon , 654. 
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tice in Boston, 0 to ascertain the contributory value of the 
freight by deducting one third of the gross amount. As to 
losses of the equipment of the ship, such as masts, cables, 
and sails, it is usual to deduct one third from the price of 
the new articles ; for, being new, they will be of greater 
value than the articles lost. 6 The subject of the adjust¬ 
ment of a general average has been very much discussed 
in some of the modern cases. In Leavenworth v. Dela- 
fieldf which was the case of a vessel captured and carried 
in for adjudication, and where the wages and provisions 
of the crew went into general average, a rule of adjustment 
somewhat peculiar to the case was adopted ; for no disas¬ 
ter had happened to injure the vessel or cargo. In Bell v. 
Smith,* the vessel had been so deteriorated by the perils of 
the sea, as to render a sale of her abroad necessary ; and 
the general average was calculated on the price she sold 
for, and not on four fifths of her original value, as in the 
preceding case of capture. The subject underwent a very 
full discussion in Strong v. The New-York Firemen Insu¬ 
rance Company , e and it was there declared to be the duty 
of the master, in cases proper for a general average, to 
cause an adjustment to be made upon his arrival at the 
port of destination, and that he had a lien upon the cargo 
to enforce the payment of the contribution. This was 
shown to be the maritime law of Europe. When the ge¬ 
neral average was thus fairly settled in the foreign port, 
according to the usage and law of the port, it was binding, 
though settled differently from what it would have been in 
the home port. The very same principle was largely ex- 


a 3 Mason's Rep. 439. 

6 Abbott on Shipping, part S. ch. C. sec. 14,15. Strong v. Fire 
Ins. Co., 11 Johns. Rep. 323. Simonds v. White, 2 Barnio. if Cress. 
SOS. Gray v. Wain, 2 Serg. if Raicle, 229. 257, 258. 
c 1 Caines' Rep. 574. 
d 2 Johns. Rep. 98. 
e 11 Johns. Rep. S2S. 
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amined and recognised in Simonds v. White * If, however, 
it was not a proper case for a general average, and was a 
partial loss only, then these cases do not apply, and a fo¬ 
reign adjustment, founded in mistake, and assuming a case 
for general average, when none existed, is not binding. 6 
With respect to the payment of the average, each indivi¬ 
dual is undoubtedly entitled to sue for the amount of his 
share when adjusted; but the English practice usually is, in 
the case of a general ship, where there are many con¬ 
signees, for the master, before he delivers the goods, to take 
a bond from the different merchants for payment of their 
portions of the average when the same shall be adjusted. 6 

(9.) Of salvage. 

Salvage is the compensation allowed to persons by whose 
assistance a ship or its cargo has been saved in whole or in 
part from impending danger, or recovered from actual loss; 
and it often forms a material ingredient in the discussions 
and adjustment which take place when a voyage has been 
disastrous. The allowance of salvage depends frequently 
on positive statute regulations fixing the rate, and the fo¬ 
reign ordinances contain precise enactments on this head. 
The regulation of salvage by the statute law of the United 
States, is confined to cases of recapture. In the case of 
shipwrecks, or derelicts at sea, and rescue, and most other 
cases, the law has not fixed any certain rate of salvage, 


a 2 Barnw. Cress. 805. There is a remarkable coincidence on 
all points, in the discussions and decisions in the two cases last cited. 
That delivered in the K. B. by Lord Ch. J. Abbott, is by no means 
superior, though it was ten years subsequent, in point of time, to the 
one delivered in the Supreme Court of New-York, by the late Wil¬ 
liam W. Yan Ness; and that distinguished judge examined the law 
on that occasion with his usual discernment, and expressed himself 
with accuracy and perspicuity. 

b Lenox v. United Ins. Company, 3 Johns. Cases , 178. Power v. 
Whitmore, 4 Maule Sf Sclw. 141. 
r Abbott, r>art 3. rh. 3. sec. 17. 
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and it is left to the discretion of the Court of Admiralty, 
under all the circumstances." The amount to be allowed 
varies according to the labour and peril incurred by the 
salvors, the merit of their conduct, the value of the ship 
and cargo, and the degree of danger from which they 
were rescued. The courts are liberal in the allowance of 
salvage in meritorious cases, as a reward for the service, and 
as an incentive to effort; and the allowance fluctuates be¬ 
tween one half, one third, and one fourth, of the gross or 
net proceeds of the property saved. In a case of derelict, 
Sir William Scott observed, that in no instance except 
where the crown alone was concerned, and where no claim 
had been given for a private owner, had more than one 
half of the net proceeds of the property been decreed by 
way of salvage ; and in that case he directed the salvage 
to be apportioned among the crews of the two vessels 
which were the salvors, according to the numbers of the 
crews.* The same observations were made by the court 
in Mason v. Ship Blaireauf and no instance was found in 
which salvors were allowed beyond a moiety of the value. 
The court, in that case, reduced the allowance made in the 
court below to the salvors, from three fifths of the net pro¬ 
ceeds of the ship and cargo, to two fifths thereof. Though, 
in general, a passenger, seaman, or pilot, is not entitled to 
compensation in the way of salvage, for the ordinary as¬ 
sistance he may have afforded a vessel in distress, as it is no 
more than a duty ; yet, a passenger, for extraordinary exer¬ 
tions beyond the line of his duty, has been deemed entitled 
to a liberal compensation as salvage.* 1 So, also, in a case 


a The Aquila, 1 Rob . Adm. Rep. 32. The Two Friends, ibid. 
£35. The Sarah, cited in a note to 1 Rob. Adm. Rep. 203. Mar¬ 
shall, Ch. J.. 2 Cranch's Rep. 267. 
b L’Esperance, 1 Dods. Rep. 46. 
c £ Cranch's Rep. 268. 
d Newman v. Walter*, 3 Bos. Pvll. 612. 
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of extraordinary peril, it is admitted, that great exertions 
and personal hazard may exalt a pilotage service into a 
salvage service. 0 And if the ship has been abandoned so 
as to discharge a seaman from his contract, yet if he subse¬ 
quently contributes to the preservation of the vessel, he 
will be entitled to salvage.* 

The subject of salvage was largely discussed in our 
courts in a case of recapture. 0 The District Court of New- 
York allowed as salvage one half of the value of the ship. 
The Circuit Court reversed the decree, and denied all sal¬ 
vage. The Supreme Court of the United States corrected 
both decrees, and allowed one sixth part of the net value, 
after deducting the charges. The court, in that case, ad¬ 
mitted the rule to be, that a neutral vessel, captured by a 
belligerent, was entitled to be discharged without paying 
salvage, on the ground that no beneficial service was there¬ 
by rendered, as the neutral, acting properly, would, of 
course, be discharged by the courts of the sovereign of the 
captor; and they admitted, likewise, the exception to the 
rule, when belligerent captors and courts were notorious 
for their unprincipled rap ity. This rule, and the excep¬ 
tion, have been frequently declared in the English admi¬ 
ralty/ The rule of British jurisprudence in respect to re¬ 
captured property, and salvage thereon, is to give the benefit 
of the rule applicable to recaptured property of British 
subjects to allies, until it appears that they act upon a less 
liberal principle, and then the allies are treated according 
to their own measure of justice." The same rule has been 


a Sir William Scott, in The Joseph, 1 Rob. Adm. Rep. 257. Phil, 
edit. 

b Mason v. Ship Blaireaii, 2 Cranch's Rep. 240. 
c Talbot v. Seaman, 1 Cranch's Rep. 1. 

d The ..di unskan, 2 Rob. Adm. Rep. 299. The Carlotta, 
5 ibid. 54. 

e The Santa Crtiz, 1 Rob. Adm. Rep. 42. 
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adopted by statute in this country,' 1 and it is founded on 
the immoveable basis of reciprocal justice. 

Though the contract of seamen be not dissolved by 
shipwreck, and it be their duty to remain and labour to 
preserve the wreck and fragments of the ship and cargo, 
yet the; may be entitled to recompense, by way of salvage, 
for their peculiar services. The wages recovered in the 
case of shipwreck, are in the nature of salvage, and form 
a lien on the property saved. The character of seamen 
creates no incapacity to assume that of salvors *, and were 
it otherwise, it would be mischievous to the interests of com¬ 
merce, inconsistent with natural equity, and would be tempt¬ 
ing the unfortunate mariner to obtain by plunder and em¬ 
bezzlement in a common calamity, what he ought to pos¬ 
sess upon principles of justice. The allowance of salvage 
in such cases is and ought to be liberal; not less, in any 
case, than the w ages u r ould have amounted to ; and even 
an additional recompense should be made in cases of ex¬ 
traordinary danger and distinguished gallantry, where the 
service w 7 as much enhanced, by the preservation of life, and 
the great value of the property at stake. 5 

(-I&) Of the dissolution of the contract of affreightment. 

The contract of affreightment may be dissolved without 
execution, not only by the act of the parties, but in many 
cases by the act of the law. 

If the voyage becomes unlawful, or impossible to be per¬ 
formed, or if it be broken up, either before or after it has 
actually commenced, by war or interdiction of commerce 
with the place of destination, the contract is dissolved.® 
And if the voyage be broken up by capture on the passage, 
so as to cause a complete defeasance of the undertaking, 
the contract is dissolved, notwithstanding a subsequent re¬ 
capture. d So, if there be a blockade of the port of destina- 


a Act of Congress , March S d, loOO, c)i. 14. sec. 3. 
I The T-.vo Catherines, 2 Mason's Rep. SI9. 
c Liddard v. Lopes, 10 East's Rep. 020 , 

'/ The Hiram, 3 Rub. Adni. Rep. 1?<>. 
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tion, by means of which a delivery of the cargo becomes 
impossible* and the vessel returns to the port of departure, 
the voyage is defeated and the contract dissolved.® 

But a temporary impediment of the voyage does not 
work a dissolution of the charter party, and an embargo has 
been held to be such a temporary restraint, even though it 
be indefinite as to time.* The same construction is given to 
the legal operation of a hostile blockade, or investment of 
the port of departure, upon the contract. It merely suspends 
the performance of it, and the voyage must be broken up, 
or the completion of it become unlawful, before the contract 
will be dissolved. 6 If the cargo be not of a perishable 
nature, and can endure the delay, then the general princi¬ 
ple applies, that nothing but occurrences which prevent ab¬ 
solutely the execution of the contract, will discharge it. 
The parties must wait until those, which merely retard its 
execution, are removed. The commercial code of France.** 
declares, that, if before the vessel sails on her voyage, an 
interdiction of commerce with the country to which she is 
bound takes place, the charter party is dissolved, though it 
would be otherwise if a superior force hinders, for a time, 
the departure of the ship, or if she were detained by supe¬ 
rior force during the voyage. 

In parting with the subject of this, and of the two pre¬ 
ceding lectures, I readily acknowledge the free use that 
has been made of Lord Tenterden’s excellent treatise on 
maritime law. It has been the basis of the compilation, 
and it was impossible to have found any other model so 
perfect, or to have made any material improvement upon 


a Scott v. Libby, 2 Johns. Rep. 336. The Tuleta, 0 Rob . Adm. 
Rep. 177. 

b Hadley v. Clarke, 8 Term Rep. 259. M‘Bride v. Marine Insu¬ 
rance Company, 5 Johns. Rep. 308. Baylies v. Fettyplace, 7 Mass 
Rep. 325. 

c Palmer v. Lorillard, 1C) Johns. Rep. 348. 
d Code dp Commerce , art. 276, 277. 
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it Jt is equally distinguished for practical good sense, 
and for extensive and accurate learning, remarkably com¬ 
pressed, and appropriately applied.® Another work from 
which I have derived much assistance, is Mr. Holt’s view 
of the English navigation laws, and of maritime contracts. 
He has followed in the track of Lord Tenterden, and with 
great credit to himself. His work is wholly free from the 
incumbrance of foreign learning on the same subject. This 
omission gives the appearance of a dry practical character 
to the work, but the reading of it becomes quite interest¬ 
ing by reason of the clearness of its analysis, the precision 
of its principles, the perspicuity of the style, and the manly 
good sense of the author. The introductory part is par¬ 
ticularly excellent, for it contains a very condensed, yet 
comprehensive, and perfectly accurate view, of all the 
principles in the work, entirely disembarrassed from ad¬ 
judged cases. 

No one can observe, at first, without surprise, how ex¬ 
tensively and closely subsequent writers follow in the foot¬ 
steps of those who preceded them ; but when we come to 
study the same topics, handled so often by master spirits, 
we perceive that this must necessarily be the case, in 
ethics and in law, where discoveries are not to be made, 
as in the physical sciences. The entire region of ethical 
and municipal jurisprudence has been amply explored, 
and with more than a Denham or a Parry’s success. 5 Panae- 


a A new edition of Abbott on Shipping has been for some time 
impatiently expected, from the same able hand that favoured the 
public with the American edition of 1810 ; but it had not appeared, 
or at least had not come to hand, when these lectures were put to the 
press. 

b In the immense collection whieh was published at Amsterdam in 
1669, of the various works of Straccha, Santerna, and others, on 
nautical and maritime subjects, we have laborious essays, replete with 
obsolete learning, on different branches of commercial law, of no less 
than twenty Italian civilians, whose works are now totally forgotten* 
Vol. III. 2G 
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tius was the original author of the substance of Cicero’s 
Offices , as Cicero himself Acknowledges; and that con¬ 
summate work, in its turn, became the foundation of all 
that Grotius, Puffendorf, Cumberland, and a thousand other 
writers, have laid down as the deductions of right reason, 
concerning the moral duties of mankind. No person 
would think of compiling a code of ethics without at least 
visiting the shades of Tusculum, and still less would he 
think of erecting a temple to jurisprudence, without adorn¬ 
ing it with materials drawn from the splendid monuments 
of Justinian, or the castellated remains of feudal grandeur. 
The literature of the present day, “ rich with the spoils of 
time,” instructs by the aid of the accumulated wisdom of 
ages. 


and even their verj names have become obscured by the oblivion of 
time. Subsequent civilians may have erected stately tomes from the 
matter which their ruins have furnished. 



LECTURE XLVIII. 


OP THE LAW OF INSURANCE. 


Marine insurance is a contract whereby one party, for 
a stipulated premium, undertakes to indemnify the other 
against certain perils, or sea risks, to which his ship, freight 
and cargo, or some of them, may be exposed, during a 
certain voyage, or a fixed period of time. 

In the consideration of a title in the law of such exten¬ 
sive concern, and upon which so many learned volumes 
have been exhausted, it has been found difficult to bring the 
subject within manageable limits, and suitably restricted for 
the object of these lectures. It has been my endeavour to 
state the leading principles of the contract, and to dwell 
upon such parts only as are best adapted for elementary 
instruction. 

The subject will be considered under the following ar¬ 
rangement: (I.) Of the formation and subject matter of 
the contract. (II.) Of the voyage in relation to the policy. 
(III.) Of the rights and duties of the insured in case of loss. 

I. Of the formation and subject matter of the contract . 

(1.) Of the parties. 

All persons, whether aliens or natives, may be insured, 
with the exception of alien enemies, for it is a contract 
authorized by the general law and usage of nations.® It 


a Pnthier forms it a contract tin Droit that Crv-t. 
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was for a long time an unsettled question in the English 
law, whether the insurance of enemy’s property was law¬ 
ful. In the year 1741, a bill was brought into Parliament 
to prohibit insurances on the property of the subjects of 
France, then at war with Great Britain ; and the propriety 
of such a restriction was much discussed, and the bill was 
dropped. But in 1748, such a bill passed into a law. 0 It 
prohibited, under a penalty, the assurance on ships or mer¬ 
chandises belonging to France, and the contracts for such 
policies were declared void. The statute of 33 Geo. III. 
c. 27. was to the same effect, though much more severe in 
its penalties. Those statutes were temporary, and applied 
only to the then existing war, and they left the question 
still undecided as to the legality of such insurances inde¬ 
pendent of statute. 

Lord Hardwicke, in the year 1749, declared/ that there 
had been no determination that such insurances were un¬ 
lawful, and that it might be going too far to say, that all 
trading with enemies was unlawful, and that there had 
been several insurances of that sort during the war of 1741. 
But in Brandon v. Nesbit, c the Court of K. B gave a fatal 
wound to the opinion, that the insurance of enemy’s pro¬ 
perty was lawful, though that opinion had received consi¬ 
derable currency under the sanction of the great name and 
influence of Lord Mansfield. It was certainly without any 
just foundation, either in the English law, or in the esta¬ 
blished policy and principles of the law of nations. That 
case was a suit on a policy of insurance, brought in the 
name of an English agent, for his principal, who was an 
alien enemy; and it was adjudged, that no action could be 
maintained either by, or in favour of an alien enemy. The 


a Stat £1 Geo. II. cb. 4. 

b Henkle v. The Royal Exchange Assurance Company, 1 Vesty’s 
Hep. S17. 

c 6 Term Rep. Z9. 
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case of Bristow v. Towers' 1 was still more directly on the 
point, and the legality and expediency of insurances of ene¬ 
my’s property were discussed very much at large, and with 
great ability and learning. The decision of the court was 
put upon the strict ground, that the insurance of enemy’s 
property was illegal, and no action could be sustained on 
such a policy. A distinction was afterwards taken in Bell 
v. Gilson* where it was held, that the insurance of goods 
purchased in an enemy’s country during war, by a British 
agent, and shipped for British subjects, was a lawful insu¬ 
rance. But every distinction of that kind was subsequently 
abandoned ; c and in the case of insurances on French 
property previous to war, they were held not to cover a 
loss by British capture after the war was renewed, even 
though the action was not brought until after the restora¬ 
tion of peace. It was declared, that an insurance of ene¬ 
my’s property, as well as all commercial intercourse with 
the enemy, was, at common law, unlawful, and that an 
insurance, though effected before the war, made no diffe¬ 
rence, as a foreigner might otherwise insure previous to 
the war, against all the evils incident to the war. Insu¬ 
rances of enemy’s property had been indulged, but never 
were legal. The judicial language at last was/ that such 
insurances were not only illegal and void, but repugnant to 
every principle of public policy. The former opinion in 
favour of the expediency of such insurances, had never 
yet produced one single judicial determination in favour of 
their legality. 

All the continental ordinances and jurists, concur in the 


a 6 Term Rep. 35. 
b 1 Bos. if Pull. 345. 

c Furtadov. Rodgers, S Bos. fy Pull. 191. Gamba v. La Mesu- 
rier, 4 East's Rep. 407. Brandon v. Curling, ibid. 410. 

d Lord Ellenborough, Kellner ▼ . LeMesurier, 4 East's Rep. 390. 
Lord Erskine, Ex parte Lee, 13 Vesey's Rep. 64. 
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illegality of such insurances. 0 Bynkershoeck, in a chapter 
devoted to the consideration of this question, concludes 
that the reason of war absolutely requires the prohibition 
of insurance of enemy’s property; because, by assuming 
such risks, we promote the maritime commerce of the 
enemy. Valin considered that insuring enemy’s property, 
and trading with the enemy, was substanially the same 
thing; and he truly observed that when the English, in the 
war of 1756, insured French ships and cargoes, which were 
captured and condemned as prize of war, and paid for by 
English underwriters, the nation only took with one hand 
what it restored with the other/ 

The doctrine of the European law, on this subject, was 
extensively discussed and explicitly recognised in this state, 
in the case of Griswold v. Waddington ;* and as that doc¬ 
trine is founded on the same principle of general policy 
which interdicts all commerce and trading with the enemy, 
in time of war, it may be considered as the established law 
of this country. 

With respect to persons who may be insurers, the rule of 
the common law prevails with us, and any individuals, or 
companies, or partnerships, may lawfully become insurers; 
and we have no incorporated companies, like those of the 
Royal Exchange Assurance , and the London Assurance 
companies, with the monopoly or exclusive right of making 
insurance as a company or partnership on a joint capital. 
During the colonial government of this country, as well as 
for the first fifteen or twenty years after the peace of 1783, 
the business of insurance was almost entirely carried on by 


a The ordinances of Barcelona, as early as 1484, declared such 
insurances void. Consulat de la Mar. par Boucher . tom. ii. 717. See 
also, Lt Guidon , ch 2. sec- 5. in Chirac , Us et Coulumes de la Mer. 
p. 197. edit. 1671. Ord.of Stockholm, of 1756. 2 Magens, 257. Ord. 
oj the States General of the Netherlands, in 1622. 1657. 1665 and 
1689. cited in Bynk Q. J. Pub. lib. i. ch. 21. Emerigon , des Ass. 
tom. i. 128. 

b Valin's Com. tom. ii. 32. 
c 16 Johns. Rep. 438. 
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private individuals, each taking singly for himself, and not 
in solido , a risk to the amount of his subscription. But 
incorporated companies began to multiply and supplant 
private underwriters, and the business of insurance in the 
United States is now carried on almost exclusively by in¬ 
corporated companies. Individuals, and unincorporated 
partnership companies, are still at liberty to carry on the 
business of insurance to any extent they please, and the 
success of any such competition with the incorporated 
companies would depend upon the ability to command 
confidence, and the judgment and skill with which the 
business was conducted. 

(2.) Of the essential or usval terms of the policy. 

If the ship be specified in the policy, it becomes part of 
the contract, and no other ship can be substituted without 
necessity ; but the cargo may be shifted from one ship to 
another, if it be done from necessity, and the insurer of it will 
still be liable. An insurance on the body of a ship sweeps 
in, by the comprehensiveness of the expression, whatever is 
appurtenant to the ship. This is the doctrine taught in all 
the continental writers on insurance, as well as in the Eng¬ 
lish law.® An insurance will be valid without naming the 
ship, as upon goods on board any ship or ships ; and it be¬ 
comes sometimes a nice question as to the application of 
the loss, when there are two or more policies of that loose 
description on different parcels of goods. 6 So, it will be 
valid if made on account of A., or of whom it may concern^ 
In England, the statute of 28 Geo . III. prohibits insurances 
in blank, as to the name of the insured ; and the party in in¬ 
terest, or some agent in his behalf, must be inserted ; and 
the suit on the policy may be brought in the name of the 


a Emerigon, torn. i. 423. Boulay Paty , tom. iii. 379. Planta- 
raour v. Staples, I Term Rep. 611. Dote. 

b Emerigon , tom. i. 173. Kewley v. Ryan, 2 H. Black . 343. Hench- 
tnan v. Offley, ibid. 340. note. 

e Boulay Paty , tom. iii. 028, 031. tom. iv. 28. 
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principal or agent. The interest of the real owner may be 
averred and shown, but if one partner insures in his own 
name only, the policy will cover his undivided interest in 
the partnership, and no more . 41 If the policy has the words 
and whomsoever it may concern , then it will cover the whole 
partnership interest ; 6 and Valin and Boulay Paty think it 
covers the whole if the policy be generally on his goods . 6 

The form of the policy in England and the United 
States, contains the words lost or not lost; and if the subject 
insured be lost, or has arrived in safety when the contract 
is made, it is still valid, if made in ignorance of the event, 
and the insurer must pay the loss or retain the premium as 
the case may be. This is laid down by the foreign jurists 
as a general principle of insurance, without reference to 
those words, which are said to be peculiar to the English 
policies, and that without them the policy would be void if 
the subject was lost when the insurance was made/ There 
is no English adjudication to that effect, and the point may 
well be doubted, inasmuch as all the continental authori¬ 
ties hold such insurances to be valid if made in ignorance 
of the existing loss . 6 

A policy on a voyage from abroad may be good, though 
it omits to name the ship, or master, or port of discharge, 
or consignee, or to specify and designate the nature or 
species of the cargo, for all these may be unknown to the 
insured when he applies for insurance/ The policy in such 


a Valin's Com. tom. ii. 34. 1 Emerigon, 293, 294. Graves &l 

Barnewell v. Boston Marine Insurance Co. 2 Crouch's Rep . 419. 
Dumas v. Jones, 4 Mass. Rep. 647. 

b Lawrence v. Sebor, 2 Caines' Rep. 203. 
c Valin , tom. ii. 34. Boulay Paty, tom. iii. 386. 
d 5 Butt. Rep. 2803, 2804. Park , 31. 

c Rota Genua Decisio , 42. n. 8. Roccus de Ass. n. 51. Emerigon, 
tom. ii. 121. 

/ Le Guidon, ch. 12. art. 2. Ord. de la Mar. tit. dea Assurances , 
art. 4. Code de Commerce , art. 337. Boulay Paty , Cours de Droit 
Com. tom. iii. 411,412. 
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a case will be good to the amount insured, if effects be 
laden in any ship, to any port, and to any consignee. The 
text writers, however, require cargo of the same form 
and species, and the policy will not cover the same thing 
under a new modification, if the essential character of the 
article has changed; as a policy on a cargo of wheat will 
•not cover a cargo of flour.® 

The ancient laws of insurance required the insured to 
bear the risk himself, of one tenth of his interest in the 
voyage. This was to stimulate him, by a sense of his own 
interest, to watch more vigilantly for the preservation of 
the cargo. The Dutch ordinances of Antwerp, Middle- 
burg, and Amsterdam, and the Le Guidon, had such pro* 
visions. 6 But these provisions have been omitted in all the 
modern codes, as being odious and useless, and the mer¬ 
chant can have his interest insured to the entire extent 
of it. 

Policies are generally effected through the agency of 
brokers; and the insurance broker keeps running accounts 
with both parties, and becomes the mutual agent of both 
the underwriter and the insured. His receipt of the pre¬ 
mium places him in the relation of debtor to the one party, 
and creditor to the other. The receipt of the premium in 
Ihe policy, is conclusive evidence of payment, and binds 
the insurer, unless there be fraud on the part of the in¬ 
sured/ 

If the subject matter of the policy be assigned, the policy 
may also be assigned, so as to give a right of action to the 
assignee. But if there be no statute provision, (as there 
is in Pennsylvania/ ) the assignee must sue in the name of 
the assignor, who will not be permitted to defeat or preju- 


a Boulay Paty , tom. iii. 338, 389. 
b 2 Magens , 26, 68. Le Guidon , ch. 2. r.rt. It. 
c Dalzell v. Mair, 1 Campb. Rep. 532. Foy v. Pell. R Tmtulmt 
Rep. 493. 

d 1 Binney's Rep. 429. 

Yor,. Hr. * 2 / 
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dice the light 6f action of the assignee. The declaration, 
in such a suit, may contain the averment that the plaintiff 
sues as mere trustee, and that the whole interest is in 
others*® 

(3.) Of the objects of insurance. 

The subdivision of this head will include the considera¬ 
tion of illicit trade—contraband of war — seamen's wages 
—freight—profits and commissions , and wager policies .— 
I shall treat of each of them in their order. 

(1.) Of illicit trade. 

. The proper subject of insurance, is lawful property en¬ 
gaged in a lawful trade. We have seen that the property 
of enemies, and a trade carried on with enemies, do not 
come within this definition. So, an insurance on property, 
intended to be imported or exported, contrary to the law 
of the place where the policy is made, or sought to be 
enforced, is void : this is a clear, settled, and universal prin¬ 
ciple. No court, consistently with its duty, can lend its 
aid to carry into execution a contract which involves a 
violation of the laws the court is bound to administer. 6 

It has been a question, however, of great discussion, 
whether a trade prohibited by one country, might be made 
the subject of lawful insurance, to be protected and en¬ 
forced in the courts of another in which the prohibition 


a 2 Marshall on Ins. by Conde , 100, 80S, 805. Phillips on Ins. 
11. Carter ▼. Union Ins. Co. I Johns. Ch. Rep. 468. Wakefield 
t. Martin, S Mass. Rep. 558. Bell v. Smith, 5 B fy Cress. Rtp. 188. 

h Johnston v. Sutton, Doug. Rep. 254. Parkin v. Dick, 11 East’s 
. Rep. 502. The United States v. The P^ul Sherman, 1 Peters’ Rep » 
DC. Phillips on Ins. p. 35. 1 Emerigon , 210. ch. 8. sec. 5. And 

see his opinion in a note to 2 Valin , 130.; in which he refers to Strac- 
cha de Asstcur. Glossa , 5. n. 2, 3. where we have the establishment of 
the above doctrine, that the insurance of prohibited goods is null and 
Void, founded on the sound principle, that in mercibus iUicitis non 
sit commercium. The 6ame principle is in Roccus de Asseeur. n. 21. 
and he copied it almost verbatim from Santerna de Asseevr. et Spons . 
Mere, part 4. n. 17. 
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does not exist. This question involves principles in poli¬ 
tics and morals of momentous importance, and yet the 
jurists of England and France have differed widely in opi¬ 
nion upon it. Valin and Emerigon consider the insurance 
of goods employed in a foreign smuggling or contraband 
trade, to be valid, provided the insurer was duly informed, 
when he entered into the contract, of the nature of the 
trade. The French admiralty at Marseilles, in 1758, sus¬ 
tained and enforced a contract of insurance in favour of a 
French merchant who attempted to export silks from Spain 
contrary to the law of that country, and whose vessel was, 
in consequence thereof, seized, and the cargo confiscated. 
Emerigon justified the decision in France, under the broad 
terms of the policy, which assumes the aversio pertculi , 
and by the usage of the commercial nations, who permit 
their subjects to carry on, at their own risk, a smuggling 
trade, contrary to the revenue laws of other countries/ 1 
Valin concurs in opinion with Emerigon \ b but their con¬ 
clusions were met and opposed by the manly sense, and 
stern moral principles of Pothier, who denied that it was 
permitted to Frenchmen to carry on, in a foreign country, 
a contraband trade prohibited by the laws of the foreign 
country. 6 They who engage in foreign commerce are 
bound by the law of nature and nations, to act in obe¬ 
dience to the laws of the country in which they transact 
business. Every sovereign possesses a rightful and su¬ 
preme jurisdiction within his own territory. He has a right 
to regulate the commerce of his subjects in his discretion ; 
and so far as foreigners interfere with that commerce within 
his dominion, they are equally bound with natives to obey 
the laws which regulate it. If Frenchmen, trading in 
Spain, were not bound by the Spanish laws, the subjects of 


a 1 Emerig. 210—215. 2 Valin , 128. note. 
6 Com. des Assur. tom. ii. 127. 
c Traitt des Ass. n. 58. 
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Spain are bound by them, and it is immoral for foreigners 
to seduce Spaniards into an illicit trade. In every view, 
uccording to Pothier, the commerce was illicit, and con¬ 
trary to good faith, and the insurance of it was equally in¬ 
admissible, and created no valid obligation. 

Emerigon, who was enlightened, as he admits, in the 
whole course of his work, by the luminous mind of Pothier, 
as the latter was by Valin, bows to the irresistible energy 
of the principles of Pothier, and concedes, that the insu¬ 
rance of a foreign smuggling, or contraband trade, is ra¬ 
ther tolerated than justified, and allowed only because 
other nations have indulged in the same vicious practice.* 1 

In England, the law of insurance is the same as it is in 
France. A policy, unlawful by the law of the land where 
it is made, is void every where; but an insurance upon a 
smuggling voyage, prohibited only by the law of the fo¬ 
reign country where the ship has traded, or intends to trade, 


a It is admitted, that such an insurance is not binding, if the un¬ 
derwriter was not informed of the prohibited trade. He must know 
that he was insuring a contraband or smuggling trade. Roccus , dt 
As*- n. SI. says, that such an insurance is not binding ignorante as- 
sccuratcnre; and Santerna , dt Assccurat . part 4. n. 17. whom Roccus 
cites, uses the same words. -Roccus copied from him ; and yet those 
qualifying expressions, and which are so material to the question, do 
not appear in Mr. Ingersoll’s translation of Roccus. I mention this 
without the least intended disparagement of that very useful transla¬ 
tion, the general accuracy of which is undoubted. I would beg leave, 
however, respectfully to express my regret, that the many interesting 
references which are embodied in the text of Roccus, should have 
been detached and omitted. There is no author who less required a 
r as£ edition, than Roccus. His two little treatises Dc Navilus et 
Naulo , and Dt Assecuraiionibus , are golden essays, composed with 
the comprehensive energy and brevity of Tacitus or Montesquieu, and 
they remind us of the admirable precision of Littleton and Hum¬ 
phreys. In an age when the biblomania has become a universal epi¬ 
demic, and writers are every where, and on every subject, “piling 
up reluctant quarto upon solid folio,” such authors as those I have 
alluded to, shine with increased lustre. 
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is good and valid, on the principle, which has been adopted 
from a motive of policy or comity, that one country does 
not take notice of the revenue laws of another, nor hold 
itself bound to repudiate commercial transactions which 
violate them. If the underwriter, therefore, with full know¬ 
ledge that he was covering a foreign smuggling trade, 
make the insurance, it is held to be a fair contract between 
the parties, and he is bound bv it.® The decisions of Lord 
Mansfield on this subject, must be considered as laying 
down an exceedingly lax morality, particularly in the case 
of Planche v. Fletcher , where an insurance upon a voyage 
in which it was intended to defraud the revenue of a fo¬ 
reign state, was held not to be illegal, though fictitious 
papers were fabricated for the purpose of facilitating the 
fraud. Lord Hardwicke had advanced similar doctrine in 
Boucher v. Lawson , 6 when he declared, that the unlawful¬ 
ness, by the Portuguese laws, of exporting gold from Por¬ 
tugal, made no difference in the action at London, for in 
England it was a lawful trade. The statute of 19 Geo. II. 
c. 37. was made even with a view to favour the smuggling 
of bullion from the Spanish and Portuguese colonies. 
Lord Kenyon, in the case of Weymell v. Reed , seemed to 
have felt the pressure of the unsound and immoral princi¬ 
ple involved in the doctrine of the English courts, for he 
purposely waived the inquiry whether or not it be immoral 
for a native of one country, to enter into a contract with 
the subject of another, to assist the latter in defrauding the 
revenue laws of his country. The English writers on insu¬ 
rance have not concurred entirely in opinion on the ques¬ 
tion ; for while Miller, in his essay on The Elements of 
Insurance , approves of the English rule, and Mr. Justice 


a Planche v. Fletcher, Doug. Rep. 238. Lever v. Fletcher, Hil. 
Vac. 1780, cited Park on Ins. 313. 6th edit. 
b Cases temp. Hard. 183. 
e 5 Term, Rep. 599. 
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Park admits it without any complaint, there are other wri¬ 
ters equally intelligent, who most pointedly condemn the 
doctrine.® 

In this country, we have followed the English rule, as de¬ 
clared by Lord Mansfield, to the full extent; and the under¬ 
writer is liable for losses in consequence of violations of the 
trade laws of foreign states, provided he was apprised of 
the intention on the part of the insured, to violate such 
laws, either by the terms of the policy, or the standing re¬ 
gulations of the place to which the vessel is insured, or the 
known usages of the trade. It is well understood and 
settled, that the underwriter is not liable for any loss arising 
from foreign illicit trade, unless he underwrote with full 
knowledge that such a trade was the object of the voyage. 
All the authorities, foreign and domestic, recognise this 
doctrine. But if the trade be known to be illicit, and the 
underwriter makes no exception of the risk of illicit trade, 
it will be presumed he intended to assume it. The impli¬ 
cation would be very fair and just, and would supply the 
place of more direct proof . 6 It is certainly matter of sur¬ 
prise and regret, that in such countries as France, Eng¬ 
land, and the United States, distinguished for a correct 
and enlightened administration of justice, smuggling voy¬ 
ages, made on purpose to elude the laws, and seduce the sub¬ 
jects of foreign states, should be countenanced, and even 
encouraged, by the courts of justice. The principle does 
no credit to the commercial jurisprudence of the age. c 


a Miller on Insurance , 23. Parle on Insurance , 313. Condi's 
Marshall on Insurance , vol. i. 60. Chitty on Commercial Late, vol. 
L 82—84. 

b Palin t tom. ii. 127. Planche v. Fletcher, Doug . Rep. 251. 
Roccus , de Ass • not. 21. Gardiner y. Smith, 1 Johns. Cos. 141. 
Richardson v. Maine Insurance Company, 6 Mass. Rep. 102. Par¬ 
ker v. Jones, 13 ibid. 173. Andrews v. Essex Fire and Marine In¬ 
surance Company, 3 Mason's Rep. 18. 20. Archibald v. Mer. Ins. 
Company, 3 Pickering's Rep. 70. 

c In the case of La Jeune Eugenie, 2 Mason's Rep. 459, 460. a 
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(*2.) Of contraband of war. 

The insurance by a neutral, of goods usually denomi¬ 
nated contraband of war, is a valid contract, for it is not 
deemed unlawful for a neutral to be engaged in a contra¬ 
band trade. It is a commercial adventure which no neu¬ 
tral nation is bound to prohibit, and which only exposes 
the persons engaged in it to the penalty of confiscation. 
But, on the other hand, all articles contraband of war are 
subject to seizure in transitu , by the belligerent cruisers, 
and so far it is a case of imperfect right.® Mr. Phillips, in 
his Treatise of the Law of Insurance , intimates, that the 
trading in articles contraband of war is illegal by the law 
of nations, which forms part of the municipal law of every 
state; and that the property cannot, therefore, be the law¬ 
ful subject of insurance, even in a neutral state.* But 
though it may be difficult to answer this reasoning, it is 
certain, that the established doctrine is not so rigorous. 
VatteP admits, that it is not an act in itself unlawful or 
hostile, for a neutral to carry on a contraband trade ; and if 
the neutral right to carry, and the belligerent right to seize 
and confiscate, clash with, and reciprocally injure each 
other, it is a collision of rights which happens every day in 
war, and flows from the effect of an inevitable necessity. 
The Chief Justice of Massachusetts, in Richardson v. 
Maine Insurance Companyf examined this subject with 
very accurate discrimination, and he considered, that illicit 


case that pleads the cause of humanity with admirable eloquence, 
the rule supporting smuggling voyages is admitted, but pretty plainly 
condemned. 

a See vol. i. 152. and the authorities there cited ; and in addition 
thereto, see Seton &, Co. v. Low, 1 Johns. Cas. 1. Barker v.Blakes, 
9 East'8 Rep. 283. Pond v. Smith, 4 Conn. Rep. 297. Juhel v. 
Rhinelander, 2 Johns. Cas. 120. and affirmed on error, ibid. 487. 
b Phillips on Insurance, p. 39. 
c B. 3. c. 7.sec. 111. 
d 6 Mass. Rep. 102. 
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voyages might be ranked in several classes: (1.) When 
the sovereign of the country to which the ship belonged, 
interdicted trade with a foreign country or port; and in 
that case, the voyage, for the purpose of trade, would be 
illicit, and all insurances thereon void. (2.) Where the 
trade in question is prohibited by the trade laws of a fo¬ 
reign state; and in that case, the voyage, in such a trade, 
may be the subject of insurance in any state in which the 
trade is not prohibited, for the municipal laws of one juris¬ 
diction have no force in another. (3.) When neutrals 
transport to belligerents goods contraband of war. But 
the law of nations does not go to the extent of rendering 
the neutral shipper of goods contraband of war, an offen¬ 
der against his own sovereign. While the neutral is en¬ 
gaged in such a trade, he is withdrawn from the protection 
of his sovereign, and his goods are liable to seizure and 
condemnation by the powers at war. To this penalty the 
neutral must submit, for the capture was lawful. The neu¬ 
tral may lawfully transport contraband goods, subject to 
the qualification of being rightfully liable to seizure by a 
belligerent power; but he is never punished by his own so¬ 
vereign for his contraband shipments. In like manner, the 
neutral may lawfully carry enemy’s property, and the belli¬ 
gerent may lawfully interrupt him and seize it. An insu¬ 
rance, then, by neutrals, in a neutral country, is valid, whe¬ 
ther it relates to an interloping trade in a foreign port, illicit 
lege loci , or to a trade in transporting contraband goods, 
which is illicit jure belli . But to render the insurance in 
either case valid, the nature of the trade, and of the goods, 
should be disclosed to him, or there should be just ground, 
from the circumstances of the trade, or otherwise, to pre¬ 
sume that he was duly informed of the facts. 4 


a Parsons, Ch. J., 6 Mass. Rep. 114,115. In this state, the un¬ 
derwriter is presumed to assume the. risk of contraband of war, with¬ 
out a previous disclosure of the nature of the cargo ; and on the 
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(3.) Of seamen's wages. 

The commercial ordinances have generally prohibited tho 
insurance of seamen’s wages, and the expediency of the 
prohibition arises from the consideration, that if the title 
to wages did not depend upon the earning of freight by 
the performance of the voyage, seamen would want one 
great stimulus to exertion in times of difficulty and disas¬ 
ter. Though there be no statute ordinance on the subject 
in the English law, yet it is every where assumed as a set¬ 
tled principle in the marine law of England, that seamen’s 
wages are not insurable. 4 But the goods that seamen 
purchase abroad with their wages, do not fall within the 
reason, nor do wages already earned and due ; and yet if a 
seaman, at an intermediate port, by a refusal to proceed, 
coerces the master to have his wages already earned in¬ 
sured, such a policy has been held void in the French 
courts. 6 

(4.) Of freight, profits, and commissions. 

In France and Spain, freight not earned cannot be in¬ 
sured, and for the same reason, that seamen’s wages are 
not insurable. Several of the commercial tribunals wish¬ 
ed, however, to adopt the practice of the English, and give 
a greater extension to the liberty of insurance. To this it 
was answered, that risk was of the essence of the contract, 
and that there could be no real loss of that which is a non¬ 
entity, and had no certain existence, as future contingent 
freight and profits. 6 By leaving the freight to be earned 
uncovered, the master has stronger inducements to be vigi- 


ground of that presumption the contraband cargo need not be dis¬ 
closed. Seton v. Low, 1 Johns. Cas. 1 . Juhel v. Rhinelander, 
2 ibid. 120. 487. 

a 1 Magens on Insurance, 18. Lord Mansfield, in 3 Burr. Rep. 
1912. Webster v. De Tastet, 7 Term, Rep. 157. 
b Emerigon , tom. i. 236. 
c Btrulay Patij y tom. iii. 482, 483. 

vol. ur. an 
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lant in the preservation of the ship and cargo. This is the 
reason assigned by Cleirac; but Emerigon says, the true 
ground of the prohibition is, the uncertainty of the exis¬ 
tence of any future freight.® In England, and in the Uni¬ 
ted States, future, or expected and contingent, and even 
dead freight, is held to be an insurable interest. It is suffi¬ 
cient that the insured has an interest in the subject matter 
from which the freight is to arise. It is necessary, however, 
that the ship should have actually begun to earn freight, in 
order to entitle the insurer to recover, for, until then, the 
risk on the freight does not commence. An inchoate right 
to freight is an insurable interest. The risk generally be¬ 
gins from the time the goods, or a part of them, are put on 
board, or from the time the ship has commenced the voy¬ 
age for the purpose of a cargo. If the ship has been let to 
freight under a charter party of affreightment, the right to 
freight commences, and is at risk, so soon as the ship 
breaks ground ; and if the charterer omits to put on board 
the expected cargo, and the ship performs the voyage in 
ballast, the right to freight is perfect. But when the freight 
arises from the transportation of the goods, it commences 
when the goods are put on board, and the policy attaches 
to the extent of the goods on board, or ready to be ship¬ 
ped.* 


a Ord . dt la Mar. du Fret , art. 15. Code de Commerce , art. S47. 
Cleirac, sur le Guidon , ch. 15. art. 1. 1 Emerig. 224. Ord. of Bil- 

boa , ch. 22. 

b Tonge v. Watts, Str. Rep. 1251. Thompson v. Taylor, 6 Term 
Rep. 478. Forbes v. Aspinall, 13 East's Rep. 323. Davidson v. 
Willasey, 1 MatdeSf Seltv. SIS. Riley v. Hartford Insurance Com¬ 
pany, 2 Conn. Rep. S68. Livingston v. Columbian Insurance Com¬ 
pany, 3 Johns. Rep. 49. Davy v. Hallett, S Caines' Rep. 16. Mr. 
Benecke, in his Treatise on the Principles of Indemnity , p. 57. says, 
that the practice of insuring ship and freight separately, is attended 
with many difficulties, and that the best, if not the only way to obviate 
them, and to put the owner, under all circumstances, in the same situ¬ 
ation in which he would have been in case of a safe arrival, would be 
to insure the ship and freight jointly, as one indivisible risk , in the 
same policy. 
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Profits are, equally with freight, a proper subject of in¬ 
surance. The right to insure expected or contingent pro¬ 
fits, is settled in England, and has received repeated and 
elaborate confirmation.® They are likewise, in this coun¬ 
try, held to be an insurable interest.* Insurances on freight, 
profits, and commissions, are required, by the course and 
interests of trade, and have been found to be greatly con¬ 
ducive to its prosperity. But the doctrine that pervades 
the cases is, that the insured must have a real interest in 
the subject matter from which the profits are expected. 
There must be a substantial basis for the hope or expecta¬ 
tion of profits, in order to prevent the policy from being 
considered a wager. Commissions are a species of profit 
expected to arise upon the sale of property consigned to 
an agent or supercargo, and they are an insurable interest 
in England, and other countries, where insurances on pro¬ 
fits are legal/ 

In France, assurances on profits are unlawful, and con¬ 
trary to the code, as they were also to the ordinances of 
the marine, and for the same reason that insurances on 
freight are not allowed. The subject insured must have a 
physical existence, and be a substance capable of being 
exposed to the hazards of the sea. And yet there seems 
to be no more objection to the insurance of a thing having 
only a potential existence, than to the sale of it, and it is 
admitted, that the sale of the proceeds of a future vintage, 
or of the next cast of the net by a fisherman, is a good 
and valid sale. The hope or expectation of profit, in these 


a Grant v. Parkinson, cited in Park on Insurance, p. 354. 6th edit. 
Le Cras v. Hughes, ibid. 358. Craufurd v. Hunier, 8 Term Rep. IS. 
Barclay v. Cousins, 2 East's Rep. 544. Henrickson v. Majetson, 
ibid. 549. note. 

b Loomis v. Shaw, 2 Johns. Cas. 36. Tom v. Smith, 3 Caines 
Rep. 245. Abbot v. Sebor, 3 Johns. Cas. 39. Fosdick v. Norwich 
Marine Insurance Company, 3 Day's Rep. 103. 
c Benecke on Indemnity, p. 35. 
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cases, is, says Pothier,® a moral entity, susceptible of value, 
and of being sold. But in Italy, Portugal, and the Hanse 
Towns, they are held lawful; and Santerna, and after him, 
Straccha, and then Roccus, all show, that the profit of 
goods may lawfully be estimated in an insurance on goods.* 
The English cases have required the insured to show, in 
an insurance on profits, that some profit would have been 
produced upon the adventure, if the peril to the property 
from which the profits were to arise, had not intervened/ 
I should apprehend that was the proper course, though the 
cases in this country have not explicitly declared, that the 
party must show affirmatively that the goods, if they had 
arrived safe, would have come to a profitable market, or 
that the state of the foreign market was such as to have 
afforded, as in Grant v. Parkinson , a very strong expecta¬ 
tion of profits. Such an expectation seems to have been 
assumed in the American cases. 

(5) Of open and valued policies. 

An open policy is one in which the amount of interest is 
hot fixed by the policy, but is left to be ascertained by the 
insured, in case a loss should happen. A valued policy is 
where a value has been set on the ship or goods insured, 
and inserted in the policy in the nature of liquidated da¬ 
mages. 

If a policy on profits be an open one, there must be 
proof given of the amount of the profits that would pro¬ 
bably have been made, if the loss had not happened ; there 
would not otherwise be any guide to the jury, in the com¬ 
putation of the loss. In Mumford v. Hallett , d it was sup¬ 


er Traite du Con. de VenU, n. 5, 6. 

b Roccus, n. 31. 96. Santerna, de Ass. and Spons. Mere. Tract. 
part 3. n. 40,41. Straccha, de Ass. Gloss. 6. n. 1. Ord. qf Ham¬ 
burg, 2 Magens, 2,13. Benecke, 35. 

c Hodgson v. Glover, 6 EasVs Rep. 316. 
rf 1 Johns. Rep . 433. 
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posed that every policy on profits must, of necessity, be a 
valued one, because without the valuation it would be ex¬ 
tremely difficult to ascertain the amount to be recovered. 
A loss on the profits must be regulated by the loss of the 
property from which the profits were to arise." 

The value in the policy is, or ought to be, the real value 
of the ship, or the prime cost of the goods, including the 
incidental expenses of them previous to the shipment, and 
the premium of insurance. & It means the amount of the 
insurable interest; and if the injured has some interest at 
risk, and there be no fraud, the valuation on the policy is 
conclusive between the parties ; for they have, by agree¬ 
ment, settled the value, and not left it open to future in¬ 
quiry and dispute as between themselves. If the valuation 
should, however, be grossly enormous, as in the case put 
by Lord Mansheld, where cargo was valued at £2,000, and 
the insured had only the value of a cable on board, there 
is no doubt it would raise a strong presumption of fraud: 
and either the valuation or the policy would be set aside. 
A valuation, fraudulent in fact, as respects the insurer, en¬ 
tirely vacates the policy, and discharges the insurer ; and 
the English, American, and French law of insurance con¬ 
tain the same general doctrine on the subject.' 


a Abbott v. Sebor, 3 Johns. Cas. 39. 
b Pothier , des Ass. u. 43. 

c Lord Mansfield in Lewis v. Rucker, 2 Burr. Rep 1171. Shaw 
v. Felton, 2 East's Rep. 109. Feisev Aguilar, S Taunton's Rep. 506. 
Haigh v, De la Cour, 3 Campb. Rep. 319. Forbes v. Aspinall, IS 
East's Rep. 323. Aubert v. Jacobs, Wightwick's Rep. 1 i 8. Wilcott v. 
Eagle Ins. Co. 4 Pickering's Rep. 429 Marine Ins. Co, v. Hodgson, 
6 Cranch's Rep. 206. Condt's Marshall , 290, 291. Phillips on Insu - 
ranee, 305—313. Valin's Com torn. ii. 147. Pothier des jiss. n. 
151, 158. Boulay Paty t tom. 3. 397. 398. M. Detvincourt, in his 
Institutes de Droit Com tom. ii. 345, 346. contends, that though the 
valuation be made without fraud, if there he palpable evidence of 
mistake in the valuation, the policy may be opened ; and Valin, Po¬ 
thier, and Emerigon, ate of that opinion. But Boulay Paty thinks 
»bat the excess in the valuation by mistake, is not sufficient to open 
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There are cases which suggest that the valuation is ap¬ 
plicable only to cases of total loss, and does not apply to 
average losses. 0 But the better opinion is, that in settling 
all losses, total or partial, the valuation of the property in 
the policy, is to be considered as correct in the adjustment 
of the loss, and the adjustment is to be the same as if the 
goods had actually cost, or the ship and freight were ac¬ 
tually worth, the sum at which they were valued. Mr. 
Benecke concludes from a consideration of the cases, that 
the opinion, that in a case of a partial loss the valuation 
ought to be disregarded, is as destitute of authority, as it is 
void of justice and sound reason. 6 

A valuation does not preclude the inquiry, whether the 
whole interest valued has been at risk. If the valuation of 
freight of a whole cargo be made, the underwriter will not 
be liable beyond the extent of the freight of the goods put 
on board. 6 This doctrine applies equally to an insurance 
upon cargo; and the insured, on a valued policy bn cargo, 
will not recover beyond the interest he had at risk. There 


the policy; and there must be proof of actual fraud going to the de¬ 
struction of the contract. Cours dt Droit Com . tom. iii. 401. The 
Ordinance of the Marine, h t. art. 8. and the Code de Commerce art. 
336. make fraud the basis of opening the valuation. The he Guidon , 
ch. 2. art. 13. and Valin , Com. tom. ii. 52. consider an over valuation 
of a moiety, or one third, or even of one fourth, to be evidence of 
fraud ; but other text writers justly conclude that every case will de¬ 
pend upon its own circumstances, without being governed by any 
such rule. Mr. Benecke has referred to the various and discordant 
provisions of the principal commercial nations of Europe, concern¬ 
ing valuations, and they are generally held to be conclusive, unless 
shown to be fraudulent. Benecke on Indemnity , 151, 152. 

a Lord Mansfield in Le Cras v. Hughes, cited in 2 East's Rep . 
113. Sew-all, J., 7 Mass. Rep. 370. 

b Goldsmith v. Gillies, 4 Taunton's Rep. 803. Tunno v. Edward, 
12 East's Rep. 488. Forbes v. A spinal], 13 East's Rep. 323. PAtV- 
Ups on Insurance, S12—S17. Benecke on Indemnity , p. 152, 153. 157. 
c Forbes v. Aspinall, 13 East's Rep. 323. 
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must be a total loss of the whole subject matter of insu¬ 
rance to which the valuation applied, whether the insurance 
was on goods, or upon freight. The valuation fixes the 
price of the whole subject at risk, but it does not admit, 
that the property on which the valuation was made, was 
on board the vessel.“ If, therefore, certain articles be 
comprised in a valuation, and part are safely landed before 
the ship is lost, the valuation must be opened, and the 
claim of the insured reduced in the proportion which the 
articles actually lost bore to the valuation of the whole at 
the commencement of the risk. 4 

(6.) Of wager policies. 

A mere hope or expectation, without some interest in the 
subject matter, is a wager policy, and all such policies are, 
by statute, in England, declared void/ But the English 
courts have refined greatly, in considering what is an inte¬ 
rest sufficient to sustain a policy, and to place it out of the 
reach of the prohibition. If a person be directly liable to 
loss in the happening of any particular event, as if he be 
an insurer, or be answerable as owner for the negligence of 
the master, he has an insurable interest.** In the case of 
Lucena v. Craufwrdf the distinction between a reasona¬ 
ble expectation of gain in the shape of freight, commis¬ 
sions, or profits, founded on some interest in the subject 
matter which was to produce them, and a mere shadowy 
hope or expectation, was fully, and very ably investigated, 
in the Court of Common Pleas, and in the House of Lords, 
and great talents were displayed and exhausted upon that 
very litigated point. The decision in that case was, that 
commissions to become due to public agents, and all rea¬ 


ct Parker, Ch. J., Haven v. Gray, 12 Mass. Rep. 71. 
b Benecke on Indemnity , 146. 
e 19 Geo. II. c. 37. 

d Walker v. Maitland, 5 Bamw. Aid. 171. 

3 Bos. Pull. 75. 5 ibid. 269. 
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sonable expectations of profits, were insurable interests. 
The interest need not be a property in the subject insured. 
It is sufficient if a loss of the subject would bring upon the 
insured a pecuniary loss, or intercept a profit. Interest 
does not necessarily imply a right to, or property in, the 
subject insured. It may consist in having some relation 
to, or concern in, the subject of the insurance, and which 
relation or concern may be so affected by the peril as to 
produce damage. Where a person is so circumstanced, he 
is interested in the safety of the thing, for he receives a 
benefit from its existence, and a prejudice from its destruc¬ 
tion, and that interest is, in the view of the English law, a 
lawful subject of insurance. 

It was admitted by the judges of the Court of K. B. in 
Craufurd v. Hunter,* that, at common law, prior to the 
statute of Geo . II. wager policies were not illegal; and the 
courts have been very much embarrassed in their endea¬ 
vours to draw the line of distinction between wagers that 
were and were not admissible in courts of justice. The 
law has been thought to descend from its dignity when it 
lends its aid to recover the fruits of an idle and frivolous 
wager. In Good\. Elliot, l Mr. J. Buller made a vigorous, 
but unsuccessful stand, against suits upon wagers in any 
case ; and nothing could have been more impertinent than 
the wager in that case, which was, whether one third per¬ 
son had purchased a wagon of another. Many of the cases 
stated by Mr. J. Buller, were of a nature to draw into dis¬ 
cussion, and unnecessarily affect the character or feelings 
of third persons; and to sustain suits upon such wanton 
wagers, would be a djpgrace to any administration of jus¬ 
tice. The case of Jones v. 'Randall,* went quite far enough, 
when it sustained an action upon a wager whether a de¬ 
cree in Chancery would be reversed on appeal to the 


a 8 Term Rep. 13. ft 3 Term Rep. 69S. 

c Cowp. Rep. 37. 
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House of Lords. If wagers are to be allowed in any case, 
as valid ground for a suit, the betting on the return of a 
ship, in the shape of a policy without interest, is as harm¬ 
less as any that could be devised. In Egcrton v. Furze - 
manf it was ruled lately in the English courts, that a wager 
on a battle between two dogs was illegal, and not the 
ground of action. 

In this state, we have assumed it to be a clear and set¬ 
tled principle of the common law, that a policy in which 
the insured had no interest, and which was, in fact, nothing 
more than a wager or bet between the parties to the con¬ 
tract, whether such a voyage would be performed, or such 
a ship arrive safe, was a valid contract. 6 keenly require, 
that the wager should concern an innocent transaction, 
and not be contrary to good morals or sound policy. 6 In 
Massachusetts, the Supreme Court has expressed a strong 
opinion against the validity of a wager policy, and the doc¬ 
trine there is, that all gaming is unlawful according to the 
general policy and laws of the commonwealth. In Penn¬ 
sylvania, every species of gambling policy is reprobated, 
and they follow the principles, while they do not acknow¬ 
ledge the authority of the English statute in the reign of 
George II. d Wager policies, without any real interest to 
support them, are condemned also by positive ordinances 
in France, and in most of the commercial nations of Eu¬ 
rope.' 


a 1 Carr fy Payne , 613. 

& Jnhel v. Church, 2 Johns. Cos . 33S. ^Abbot v. Sebor, 3 ibid. 89. 
Clendeniog v. Church, 3 Caines'Rep. 141. Buchanan v. Ocean 
Insurance Company, 6 Coiotn's Rep. 313. 

c Bunn v. Biker, 4 Johns. Rep. 426. Mount and Wardell v. 
Waites, 7 ibid. 434. Campbell v. Richardson, 10 ibid. 406. 

d Amory v. Gilman. £ Mass. Rep. 1 . Babcock v. Thompson, 
3 Pickering's Rep. 446. Pritchett v. Ins. Co. N. A., 3 Yeales' Rep. 
464. Craig v. Murgatroyd, 4 ibid. 168. 
e Ord. dt la Mar. liv. 3. tit. 6. Des Ass. art. 22. 1 Emerig. 264. 

Vol. III. 29 
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' v ? (7.) Of reassurance and double insurance. 

After an insurance has been made, the insurer may have 
the entire sum he hath insured, reassured to him by some 
other insurer. The object of this is indemnity against his 
own act; and if he gives a less premium for the re-assu¬ 
rance, all his gain is the difference between what he re¬ 
ceives as a premium for the original insurance, and what 
he gives for the indemnity against his own policy. If he 
gives as much for reassurance, he gains nothing by the 
transaction ; and if he gives a higher premium, as insurers 
will sometimes do to cover a dangerous risk, he becomes a 
loser by his original insurance. These reassurances are 
prohibited in England, except in special cases, by the 
statute of 19 Geo. II. ch. 37; but they are allowed with 
us.* The contract of reassurance is totally distinct from, 
and unconnected with, the primitive insurance; and the 
reassured is obliged to prove the loading and value of the 
goods, and the existence and extent of the loss, in the same 
manner as if he were the original insured. 6 He need not 
abandon to the reinsurer, as soon as the first insured has 
abandoned to him, for he has no connexion with the first 
insurance. If he proves the original claim against him to 
be valid, when he resorts over to the reinsurer, he makes 
out a case for indemnity. 6 

These reassurances are allowed by the French ordi- 


Codt de Commerce, art. 357. Ord. of Genoa, of Middelburg , of 
Rotterdam, of Amsterdam, of Hamburg and Stockholm, collected in 
£ Magens , 65. 68. 88. 132. 229. 257. Roccus, de Asseeut. n. 88. He 
refers to a decision of the Rota of Genoa, in which the principle is 
declared, si non adest risicum , assecuratio non valet; nam non adest 
materia in qua forma posset fundari . Decisions* Rota Genoa, 55. 
n. 9. 

a Hastie v. De Peyster, 3 Caines' Rep. 190. Merry v. Prince, 2 
Mass. Rep. 176. 

b Poihier , h. t. n. 153. Emerigon, tom. i. 247, 250. 

» Hastie v. De Peyster, ub. sup. 
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nances, a and the first insurer can reassure to the same 
amount; but the better opinion is, that he cannot insure the 
premium due him for the first insurance. Vafin, Pothier* 
M. Estrangin the commentator upon Pothier, and Boulay 
Paty, are all opposed to Emerigon on this point, and they 
certainly bear down his opinion. 6 

The insured may likewise cause to be insured the sol¬ 
vency of the first insurer; but this will not often be the 
case, for it lessens greatly the profits of the voyage, by 
multiplying the charges upon it; and Marshall says, it has 
never happened in England, for a double insurance answers 
better the end proposed/ The second insurer does not 
become strictly a surety for the first insurer. It is a totally 
distinct contract, without any participation in the other, 
and he is not bound to render any service to the first one. 
It is a conditional obligation of a special kind. 4 * Valin 
and Pothier contend, that the second insurer of the solven¬ 
cy of the first one, becomes a surety for the first, and is en¬ 
titled to oppose to the claim the exception of discussion, 
which is to require, that the first insurer should, at his ex¬ 
pense, be first prosecuted to judgment and execution ; but 
Emerigon and Boulay Paty are not of that opinion, though 
they admit, that the first insurer must be put legally in de¬ 
fault after a legal demand/ 


a Ord. de la Mar. des Assurances, art. 20. Code dt Commerce, 
art. 342. 

b Valin, h. t. Pothier, h. t. n. S5. 1 Emerig. 249. 5 Boulay 

Paty, 432. 

c Condos Marshall, p. 145. 

d Santerna, de Ass. pars 3. n. 55, 56, 57,58. Straccha , de Ass. 
introduc. n. 46, 49. who cites and adopts the opinion of Santerna) 
and both of them refer back to the civil law, and to the doctors who 
had commented upon it; and they, in their turn, are quoted and fol¬ 
lowed by Emerigon, tom. i. 253. 

e Pothier , Traite des Ass. No. 33. Valin, tom. ii. 66. Le Gui¬ 
don, ch. 2. art. 20. 1 Emerig. 259. Boulay Pa*v, tom. iii. 4tf0. 

442. 
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A double insurance is where the insured makes two insu¬ 
rances on the same risk, and the same interest. But the 
law will not allow him to receive a double satisfaction in 
case of loss, though he may sue on both policies. The 
underwriters on the different policies are bound to contri¬ 
bute rateably towards the loss.® They pay according to 
the rate of their subscriptions, without regard to the order of 
time in which the policies were made ; and if the insured 
recovers his whole loss from one set of underwriters, they 
will be entitled to their action against the other insurers, 
on the same interest and risk, for a rateable proportion of 
the loss/ The doctrine of contribution applies very equi¬ 
tably to such a. case. It was so declared by the Circuit 
Court of the United States at Philadelphia, in Thurston v. 
Koch ; e and though, in most countries of Europe, the first 
policy in the order of time is to be exhausted before the 
second operates, yet the rule requiring the insurers in each 
policy to bear a rateable share of the loss, was declared, 
in that case, to be founded in equity, and in sound princi¬ 
ples of commercial policy. The French rule is, that if 
there exists several contracts of insurance on the same in¬ 
terest and risk, and the first policy covers the whole value 
of the subject, it bears the whole loss, and the subsequent 
insurers are discharged on returning all but half per cent, 
premium. But if it does not cover the entire value, the 
subsequent policies, in case of loss, are bound only to make 
up the part uncovered/ The ancient rule in England 
was according to the French ordinance,® and it has been 


a Rogers v. Davis, and Davis v. Gilbert, decided atN. P. by Lord 
Mansfield, Park on Ins . 374, 375. 6th edit. Lucan v, Jeff. Ini. Co., 
6 Cowtn's Rep. 635. 
b Newby v. Reed, 1 Blacks. Rep. 416. 
c 4 Dallas ’ Rep. 348. App. p. 32. 
d Code dt Commerce, art. 359. 

e Malynt's Lex Mercatoria , 112. The Afiican Company v. Bull, 
1 Shoxp.Rep . 132. Gilbert's Rep. 232. 
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deemed more simple and convenient. Merchants fre¬ 
quently prefer it, and it is perfectly consonant to a strict 
construction of the contract with the first underwriter. 

Policies have sometimes a clause introduced into them 
to prevent the rule of contribution, and to make the insu¬ 
rers responsible according to the order of date of their re¬ 
spective policies. Where two policies were dated upon 
the same day, it was held, that prior in date was intended 
to be equivalent to prior in time, and that the policy first 
in time, in point of fact, was to bear the loss.® 

As a general rule of construction, and independent of 
usage, the first policy under such a clause as that to which 
I have referred, would have to bear the whole loss, whether 
partial or total, to the extent of the policy.* But the usage 
of the companies in New-York is understood to be, that 
partial losses are to be apportioned between the policies 
without regard to dates, provided the cargo on board was 
large enough to have attached both policies to it. This is 
the French rule. In France, if there be goods on board 
to the amount of both policies, and a partial loss ensues, 
the insurers contribute rateably in proportion to their sub¬ 
scriptions. 6 

(8.) Of representation and warranty. 

All the writers who have treated of the contract of in¬ 
surance, agree, that it is eminently a contract of good faith-, 
which is peculiarly enjoined upon the insured, as he pos¬ 
sesses an entire knowledge of all those circumstances which 
combine to form the contract, and is bound to communi¬ 
cate the facts and objects which are to determine the will 


a Brown v. Hartford Insurance Company, 3 Day's Rep. 58. The 
same point was afterwards so ruled in Potter v. Marine Insurance 
Company, 2 Mason's Rep. 475. 

b Columbian Insurance Company v. Lynch, 11 Johns. Rep. 233. 
Rogers v. Davis, Park on Insurance, 374. 

c Ord. de la Mar. des Ass. art. 25. 2 Valin, 73, 74. Code de 
Commerce , n. 360. Pothier , h. t. n. 77. 
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of the insurer. It is, accordingly, an established principle, 
that a misrepresentation to the underwriter, or conceal¬ 
ment of a fact material to the risk, will avoid the policy. It 
will avoid it though the loss arose from a cause unconnect¬ 
ed with the misrepresentation, or even though the misre¬ 
presentation or concealment happened through mistake, 
neglect, or accident, without any fraudulent intention.® 
Lord Mansfield laid down, with great strength and clear¬ 
ness, the general principles which governed this branch of 
the subject, and they have been implicitly adopted in all 
succeeding cases. The special facts upon which the con¬ 
tingent chance was to be computed, usually lie in the 
knowledge of the insured only, and the underwriter trusts 
to his representation, and proceeds upon the confidence 
that he does not withhold any facts material to the esti¬ 
mate of the risk. The suppression of any such facts, whe¬ 
ther by design, or mistake, or negligence, equally render 
the policy void, for the risk run becomes different from the 
one assumed in the policy. The law requires uberrima 
Jides in the formation of the contract, and yet either party 
may be innocently silent, as to grounds open to both, for 
the exercise of their judgment. The underwriter need not 
be told general topics of speculation and intelligence. He 
is bound to know every cause which may occasion natural, 
or political perils. Men argue differently from natural phe¬ 
nomena and political appearances, and when the means of 
information and judging are open to both parties, each 
acts from his own skill and judgment The question in 
those cases always is, whether there was, under all the cir¬ 
cumstances, a fair representation, or a concealment; if the 


a Carter v. Boehm. 3 Butt. Rep. 1905. Pawson v. Watson, 
Cowp. Rep . 785. Fitzberbert v. Mather, 1 Term Rep. 12. Ratcliffe 
v. Shoolbreed, Park on Insurance, 249. 6th edit. Mac Dowall v. 
Fraser, Doug. Rep. 260. Shirley v. Wilkinson, Doug. Rep. 293. n. 
Bridges v. Hunter, 1 Maule 4* Selw. 15. 
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misrepresentation or concealment was designed, whether 
it was fraudulent, and if not designed, whether it varied 
materially the object of the policy, and changed the risk 
understood to be run. If the misrepresentation was by 
fraudulent design, it avoids the policy without staying to 
inquire into its materiality ; and if by mistake, or oversight, 
it does not affect the policy, unless it was material, and not 
true in substance.® 

If the information be stated as mere opinion, or expecta¬ 
tion, and, perhaps, as mere belief, it does not amount to a 
representation, or affect the policy, provided it was given 
in good faith, for the underwriter, in such a case, takes the 
risk upon himself. 4 

A representation to the first underwriter, in favour of the 
risk, extends to all subsequent underwriters, and on the 
ground that they subscribed upon their confidence in his 
judgment and knowledge of the risk, and are, therefore, 
entitled to avail themselves of all the conditions upon 
which he subscribed. 6 This rule has not been favourably 
received by later judges, and it is strictly confined to repre¬ 
sentations made to the first underwriter, and not to inter¬ 
mediate ones.* Nor does it extend to a subsequent un¬ 


ci Marshall, in his Law of Insurance , p. 470. questions very strong¬ 
ly, the propriety of the decision in Carter v Boehm, from which I 
have chiefly drawn the above principles. But whatever may be 
the opinion as to the application in that case of the doctrines slated, 
there is no question as to their solidity independent of the case, and 
they were confirmed by Lord Ellenborough in 4 East's Rep. 596. 
and recently by the Supreme Court of the United States in M‘La- 
naban v. The Universal Insurance Company, I Peters' Rep. 170. 

b Lord Mansfield, Cowp. Rep. 788. Barker v. Fletcher, Doug. 
Rep. 305. Hubbard v. Glover, 3 Campb. Rep. 312. Bowden ▼. 
Vaughan, 10 East's Rep. 415. Rice v. New-England Marine Insu¬ 
rance Company, 4 Pickering's Rep. 439. 

c Barber v. Fletcher, ub. sup. Stackpole v. Simon, Park on In - 
suranee, 582. 6th edit. 

d Brine v. Featherstone, 4 Taunt. Rep. 869. Lord ElleDborougb, 
Forrester v. Pigou, 1 Maxde fy Selw. 9. Bell v. Carstairs, 3 Campb. 
Rep. 543. 
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derwriter on a different policy, though on the same vessel, 
and against the same risks. 4 

The knowledge or information material for the insurer 
to know, and necessary to be communicated to him, when 
the contract is made, is a question, not of science, or one 
which rests upon the opinion of mercantile men, but a 
question of fact for a jury, and they are to judge of the ma¬ 
teriality of the information under a consideration of all the 
circumstances that belong to the case. 4 This point was 
fully considered, and with a review of the English and 
American Authorities, in the case of the New-York Fire - 
men Insurance Company v. Walden f and that doctrine 
has since received the unqualified sanction of the Supreme 
Court of the United States.** The books abound with 
cases relative to the very litigated question as to what are, 
and what are not, necessary disclosures. The largest and 
most accurate digest of the English and American deci¬ 
sions on this subject, is to be seen in Mr. Phillips ’ Treatise 
on the Law of Insurance, ch. 7 ; and it will not be consist¬ 
ent with my purpose to do more than bring into notice the 
leading principles which govern this very practical branch 
of the law of insurance. 

It is the duty of the insured to communicate every species 
ofintelligence which he possesses, which may affect the mind 
of the insurer either as to the point whether he will insure at 
all, or as to the rate of premium. The decisions, in some of 
the old cases, contain strict doctrines on the subject of con¬ 
cealment, which have never been shaken ; e and the modern 
cases are equally sound and exact in their requisitions/ But 


o Elting v. Scott, 2 Johns. Rep. 157. 
b Durell v. Bederley, 1 Holt's N. P. Rep. 285. 

CIS Johns . Rep 513. 

d M'Lanahan v. The Universal Insurance Co. 1 Peters' Rep. 170. 
e Dacosta v. Scandrett 2 P. fFms. 170. Seaman v. Fonereau, 
Str. 1189. 

/ Lynch v. Hamilton, S Taunton's Rep. 37. Beckwaite v. Wal- 
grove, cited ibid. 
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the insured is not bound to communicate loose rumours, 
nor any facts which the underwriter may be presumed to 
know equally with himself. 

The insured is not bound to disclose all by-gone calami¬ 
ties, or produce his portfolio of letters ; and he need only 
disclose the material facts known to him at the date of 
the last intelligence.® The underwriter is bound to know 
the nature and general course of the trade and of the voy_ 
age, and he assumes that kind of knowledge at his peril.* 
The general rule is, that all facts material to the risk, and 
known to the one party and not to the other, must be dis¬ 
closed when the policy is to be effected; and they must be 
fully and fairly disclosed/ But if the subject on which dis¬ 
closures would otherwise be requisite, be covered by a 
warranty, either express or implied, in that case it need not 
become a matter of representation/ It is likewise suf¬ 
ficient in the case of a representation, that it be equitably 
and substantially complied with ; e and in furtherance of 
that perfect good faith which is so strongly called for in the 
formation of this contract, it is adjudged that if the party, 
after having given instructions for effecting a policy, re¬ 
ceives intelligence material to the risk, he must forthwith, 


a Freeland v. Glover, 6 Esp. N. P. 14. 7 East's Rep. 457. S. C. 

Kemble v. Bowne, 1 Caines* Rep. 75. Vallance v. Dewar, 1 Campb. 
JV. P. Rep. 503. 

h Planche v. Fletcher, Doug. Rep. 251. Calbrailh v. Grade, 1 
Conde's Marshall, 388. a. note. Delonguemere v. JV. Y. Firemen 
Insurance Co. 10 Johns. Rep. 120. Kingston v. Knibbs, 1 Campb. 
N. P. Rep. 508. n. Vallance v. Dewar, ibid. 503. Stewart v. 
Bell, 5 Eamw. fy Aid. 238. Seton v. Low, 1 Johns. Cas. 1. 

c Ely v. Hallett, 2 Caines ’ Rep. 57. Kohue v. Insurance Co. N. 
A. 6 Binney's Rep. 219. Hoyt v. Gilman, 8 Mass. Rep. 336. 

d Shoolbred v. Nutt, Park , 500. 6th edit. Haywood v. Rodgers, 
4 East's Rep. 590. Walden v. N. Y. Firemen Insurance Co. 12 
Johns. Rep. 128. 

e Pawson v. Watson, Coup. Rep. 785. De Hahn v. Hartley, 1 
Term Rep. 343. Suckley v. Delafield, 2 Caines' Rep. 222. 
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or with due and reasonable diligence, communicate it, or 
countermand his instructions.® If, however, the insured 
acts with good faith, the validity of the policy will not be 
affected by the fraudulent misconduct of the master, in 
withholding from his owner information of the loss, until 
after the policy was underwritten. 6 

The French ordinance of the marine had no positive 
provisions on this subject, and yet the same principles 
which prevail in the English law were recognised as sound 
rules applicable to the government of the contract. c In 
the new code d it is provided, that any concealment or mis¬ 
representation on the part of the insured, which would di¬ 
minish the opinion of the risk, or change the subject mat¬ 
ter of it, annuls the insurance. It is held to be void even 
when the concealment or misrepresentation would have 
had no influence on the loss. Nor is it deemed necessary, 
under the French law, toprove fraud in fact; and the con¬ 
cealment or misrepresentation is equally fatal, whether it 
proceeded from design, forgetfulness, or negligence.® The 
severe dispositions of the code are much commended by 
the French lawyers, as an improvement upon their ancient 
jurisprudence, and a great protection to the insurer against 
impositions of which he was often the victim. 


a Emerigon, tom. ii. 148. Valin's Com. tom. ii. 95. Grieve v. 
Young, Miller on Insurance , 65. Watson v. Delafield, 2 Caines' Rep. 
224. 2 Johns. Rep. 526. S. C. M'Lanahan v. Universal Insurance 
Co. 1 Peters' Rep. 170. 

b Gen. Int. Insurance Co. v. Ruggles, 12 Wheat. Rep. 408. 
c Emerigon, tom. i. 69. 
d Code dt Commerce , art. 348. 

e Pardessus, tom. iii. 330. Boulay Paty , tom. iii. 510. The lat¬ 
ter writer cites several decisions from the Journal de Jurisprudence 
Commercial et Maritime de Marseille, made within the last ten ye^rs, 
by which contracts of insurance were declared void on this very- 
ground of misrepresentation and concealment; and they do great 
credit to the exemplary justice of the French tribunals. Ibid. p. 
514—527. 



Lecture XLV1II ] OF PERSONAL PROPERTY. •>:;.? 

There is, in every policy, an implied warranty that the 
ship is seaworthy when the policy attaches. This means, 
as we have already seen, that the vessel is competent to 
resist the ordinary attacks of wind and weather, and is com¬ 
petently equipped and manned for the voyage, with a suffi¬ 
cient crew, and with sufficient means to sustain them, and 
with a captain of general good character and nautical 
skill.® This warranty of seaworthiness relates to the com¬ 
mencement of the risk, and the warranty is not broken if 
she becomes unseaworthy afterwards. 4 There are nume¬ 
rous cases in England, and in this country, on the question 
of seaworthiness, and they have generally been questions 
depending upon matters of fact, and lead to inquiries too 
minute for general elementary instruction. 6 A breach of 
the implied warranty of seaworthiness in the course of the 
voyage, has no retrospective operation, and does not de¬ 
stroy a just claim to damages for losses occurring prior to 
the breach of this implied condition.* 

Every warranty is part of the contract, and is either ex¬ 
press or implied. If it be an express warranty, it must ap¬ 
pear upon the face of the policy. It differs from a repre¬ 
sentation in this respect, that it is the nature of a condition 
precedent, and requires a strict and literal performance. 
Whether the thing warranted be material or not, and whe. 
ther the loss happened by reason of a breach of the war¬ 
ranty, or did not, is immaterial. A breach of it avoids the 
contract ab initio. Every condition precedent requires a 
strict performance to entitle a party to his right of action. 


a Law v. Hollingworth, 7 Term Rep. ICO. Wilkie v. Gedde?, 
9 Dow's Rep. 57. Silva v. Low, 1 Johns. Cas. 184. Brown v. Gi¬ 
rard, 4 Yeates ' Rep. 115. 

h Peters v. Phoenix Insurance Company, 3 Serg. Raid* , 25. 

c The cases are well collected in Phillips on Insurance, p. 113— 

119 . 

d Annen v. Woodman. 8 Taunt. Rep. 299. Sewell, ,T., 3 Mass. 
Rep . S47. 
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But seaworthiness in port may be one thing, and seawor¬ 
thiness for a whole voyage quite another, and a ship may 
be seaworthy in harbour when under repair, though she 
would not be so in that condition at sea.® It jjvas held, in 
the case of Weir v. Aberdeen ,* that though a*&i|V be un- 
seaworthy at the commencement of the risk, yet if the de¬ 
fect be cured before a loss, a subsequent loss is recoverable 
under the policy. The argument of Lord Tenterden in 
favour of this doctrine is very weighty, but a doubt seems 
to have been latterly thrown over its solidity by the Supreme 
Court of the United States/ 

The most usual express warranties are, that the ship was 
safe at such a time, or would sail by such a day, or would 
sail with convoy, or a warranty against illicit and contra¬ 
band trade, or that the property insured is neutral. During 
the long maritime wars that grew out of the French revo¬ 
lution, and while we continued in our neutral position, the 
warranty of neutrality attracted great attention, and be¬ 
came a very fruitful topic of discussion in the courts of jus¬ 
tice. It was understood and settled, that it was not suffi¬ 
cient, under this warranty, that the ship and cargo be in 
fact neutral. They must be neutral to the purpose of being 
protected, and, therefore, the ship must have the requisite in¬ 
signia of neutrality, by being duly documented as a neutral 
vessel, and by being unaccompanied with documents that 
go to falsify the warranty. She must also have been con¬ 
ducted, throughout the voyage, according to the duties 
which particular treaties, and the general rules of neutrali¬ 
ty, enjoin, so as to be entitled to protection, by the law of 


a Annen v. Woodman, 3 Taunt. Rep. 299. Bond v. Nutt, Cotvp. 
Rep. 601. Pawson v. Watson, ibid . 785. Dehahn v. Hartley, 
1 Term, Rep. 34S. Worsley v. Wood, 6 Term. Rep. 710. Fowler v. 
JEtna Fire Insurance Company, 0 Cowen y s Rep. 67S. 
b 2 Barnw. fy Aid. 320. 

c M'Lanahan v. The Universal Insurance Company, 1 Peters ’ Rep . 
170. 
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nations, in the courts of the belligerent powers. To con- 
strue the engagement to be less than that, w. uld be to ren¬ 
der it, in a great degree, idle and nugatory. On such a 
warranty the insurer lays out of view the risk of loss, by 
reason of the want of due proof of neutrality, and of a 
strictly neutral conduct. The insured having in his own 
hands the means to maintain his averment, he is bound to 
do it whenever and wherever the neutrality of the property, 
or its privileges as such, arc called in question. 0 The war¬ 
ranty imposes upon the insured the exact observance of all 
those duties which belong to a neutral vessel; and by the 
violation, or by the omission, of any clear and certain neu¬ 
tral duty, the vessel forfeits her neutrality, and the warranty 
is broken. The neutral is bound to submit to visitation and 
search, and resistance thereto would be a breach of the 
warranty.* 

Many interesting questions arise in the course of a mari¬ 
time war, upon the warranty of neutrality, but which attract 
no attention while they remain dormant in a season of ge¬ 
neral peace. One of those questions held a prominent 
place some years ago in the jurisprudence of this country, 
and led to very vexed discussions, and contradictory results. 
The controversy to which I allude was concerning the legal 
efTect, in a suit upon the policy, of a sentence of condem¬ 
nation in the admiralty courts of the belligerent powers, of 
property warranted neutral, but captured, libelled and con¬ 
demned as enemy’s property. 0 The general result of those 
discussions has been already stated, and they will probably 


a Blagge v. N. Y.Iosurance Company, 1 Caines' Rep. 549. Ba¬ 
ring v. Royal Ex. Ins. Co., 5 East's Rep. 99. Carrere v. Union Ins. 
Co., Cond. Marshall , 406. a. note. Calbraith v. Grade, ibid. Phoe¬ 
nix Insurance Company v. Prau, 2 Binn. Rep. S08. Wilcocks v. 
Union Insurance Company, ibid. 574. Coolidge v. N. Y. Firem. In¬ 
surance Company, 14 Johns. Rep. 308. 
b See vol. i. 144. 
c See vol. ii. 102. 
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not be revived until some maritime war shall hereafter 
arise, to stimulate cupidity, and disturb the commerce of 
the ocean. 

(9.) Of the nature , variety , and extent of the risks or 
perils within the policy. 

The general rule is, that the insurer charges himself of 
all the maritime perils which the thing insured can meet 
with on the voyage : prcestare tenetur quodcunque damnum 
obveniens in mari. It was an ancient opinion stated by 
Santerna, that the insurer was not responsible for very un¬ 
usual and extraordinary perils not specially stated. But 
such a principle is now utterly exploded, and the policy 
sweeps within its inclosure every peril incident to the voy¬ 
age, however strange or unexpected, unless there be a spe¬ 
cial exception.* The perils enumerated in the common 
policy are sufficiently comprehensive to embrace every spe¬ 
cies of risk to wh.ch ships and goods are exposed from the 
perils of the sea, and all other causes incident to maritime 
adventure. The enumerated list may be enlarged or 
abridged at the pleasure of the parties. 

A person may protect himself by insurance against all 
losses except such as may be repugnant to public policy or 
positive prohibition, or occasioned by his own misconduct 
or fraud. Against the latter it is not to be presumed any 
insurance could be effected, nor would the courts tolerate 
such a vicious principle; for this would, as Pothier says, be 
a contract which would invite ad delinquendumJ 

1. Of the acts of the government of the parties. 

An insurance against loss by reason of the acts of one’s 
own government, as an arrest, or embargo, is valid. 6 The 


a Santt rna.de Ass. pars 3. n. 72. Ord. dt la Mar. tit. Ass. art. 
20. Code, art. S50. Boulay Paty , tom. iv. 9. 

b Goix v. Knox, 1 Johns. Cas. 337. Simeon v. Bazett, 2 Maule 
fy Selw. 94. Pothier , Traitt dt ,4ss. No. 65. 

c Page v. Thompson, cited in Park on Insurance , 109. n. 6th edit. 
Odlin v. Penn. Ins. Co. Conde's Marshall, p. 508. a. note. Delano 
v. Bedford Insurance Company, 10 Mass. Rep. 347. M‘Bride v. 
Marine Insurance Company, 0 Johns. Rep. 299. 
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same principle is incorporated into the new French com¬ 
mercial code, and it pervades univeisally the law of insu¬ 
rance.* 1 A distinction has, however, been taken between 
that case and a claim arising between subjects of different 
states, and it has been held, that a foreigner could not claim 
against a British underwriter, founded on the act of his 
own state, any more than if the claim was created by hi9 
own act, and on the principle that he was to be deemed a 
party to the public authoritative acts of his own govern¬ 
ment. 6 But Lord Ellenborough afterwards threw a doubt 
over the doctrine, and explained away the force of it, by 
raising refined distinctions. He said, the exclusion of risk 
occasioned by the act of tiie assured’s own government, 
was only an implied exclusion from the reason and fitness 
of the thing, and might be rebutted by circumstances/ The 
distinctions were afterwards pointedly disclaimed, and the 
whole doctrine exploded, on a writ of error, in the Exche¬ 
quer Chamber and it was there established, that it was no 
objection to the right of recovery by the insured, that the 
loss happened by the act of the government of his coun¬ 
try, though he and the insurer were subjects of different 
states. The latter rule has, likewise, after a clear and ac¬ 
curate review of the cases, been adopted as just and solid 
by the Supreme Court of this state; and it was declared, 
that a subject was not to be deemed a party to the legisla¬ 
tive, and much less to the judicial acts of his own country, 
so as thereby to deprive him of remedy on a policy by a 
foreign insurance office, by reason of any acts or judg¬ 
ments of his own country. The contrary doctrine was 
founded on a fanciful and unreasonable theory/ 


a Code de Com. art. 369. 1 Emerigon, 541. Pothier , h. t. 

No. 59. 

b Conway v. Gray, 10 East's Rep. 536. Mennett v. Bonham, 
15 East's Rep. 477. Flindt v. Scott, ibid. 525. 
c Simeon v. Bazett, 2 Maule If Selw . 94. 
d Bazett v. Meyer, 5 Taunt. Rey. 824. 
r. Francis v. Ocean Insurance Company, 6 Coiven'sRep. 4<H, 
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2. Of interdiction of commerce. 

An interdiction of commerce with the port of destination, 
or a denial of entry by the power at the port, or by a block¬ 
ade, has been held not to be a loss within the policy, by 
decisions in England and in Massachusetts. The loss 
must be occasioned by a peril, acting upon the subject in¬ 
sured immediately, and not circuitously, and a just fear of 
capture is not sufficient." But there are other, and lately 
and more numerous cases, which have established a diffe¬ 
rent conclusion from the same principles, and have declared 
that an interdiction of commerce with the port of destina¬ 
tion by means of a blockade, or the possession of the port 
by an enemy, was a peril within the policy. It is considered 
a loss by restraint of princes which could not be resisted, and 
operates as effectually as if the vessel was actually seized. It 
would be unreasonable to require the insured to rush into 
danger with the moral certainty of loss. There is no doubt 
about the general principle, that if the voyage be relinquished 
merely through fear of capture, the loss is not covered by 
the policy. The point on which these latter cases rest is, 
that if the danger be so great as to amount to almost a cer¬ 
tainty of capture, it becomes a restraint in contemplation of 
the policy. 

A warranty against illicit trade was introduced into some 
of our American policies in 1788. It was intended to ap¬ 
ply only to seizures for breaches of the laws of trade, and 
the commercial regulations of ports. It does not extend 
to seizures for offences against the law of nations, nor to 
acts of lawless violence, though committed under a pretext 
of some municipal regulation. 6 The apprehension of cap- 


a Hadkinsoa v. Robinson, 3 Bos. if Puller , 388. Lubback v. 
Rowcroft, 5 Esp. JVt P. Rep. 50. Parkin v. Tunno, 11 East's Rep. 
22. Richardson v. Maine Insurance Co. 6 Mass. Rep. 102. 

b Faudel v. Phoenix Insurance Co. 4 Serg. if Rawle , 29. Eme- 
rigon , tom. i. 542. Symonds v. Union Insurance Co. 4 Dallas' Rep. 
417. Schmidt v. Union Insurance Co, 1 Johns. Rep. 249. Craig 
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ttire, or of any other peril, in transitu , is no ground of abam 
donment. In the cases in which a just fear of one of the 
perils insured against has been deemed equivalent to the 
presence ofm major , and sufficient to charge the loss upon 
the insurer, the danger was imminent, and might be said to 
be present and palpable, as well as apparently remediless 
and morally certain.® 

3. Of insurance of lives. 

It was a maxim of the civil law, that the life of a freeman 
was above all valuation : liberum corpus cestimationem non 
recipit; and the nautical legislation of some parts of Eu¬ 
rope has been founded upon that principle, and they have 
deemed it unfit and improper to allow insurances on hu¬ 
man life. While they are tolerated in Naples, Florence, by 
the ordinance of Wisbuy, and in England, they were con¬ 
demned in the Le Guidon , as contrary to good morals, and 
as being the source of infinite abuse ; and insurances on 
lives were expressly prohibited by the ordinance of Louis 
XIV. The prohibition is made to rest on the reason given 
in the civil law; and the ordinances of Amsterdam, Rotter¬ 
dam, and Middleburg, adopted the same rule. 6 The new 
code has omitted any express provision on the subject, 
though Boulay Paty c thinks that a prohibition is covertly 
but essentially contained in art. 334 of the code ; and most 
of the commentators on the new code, as Delvincourt,** 
Locre,* De Laporte, and Estrangin, concur in the same 


v. Union Insurance Co., 6 Johns. Rep. 226. Barker v. Blakes, 9 
EasCs Rep. 283. Olivers v. The Union Insurance Co., 3 Wheat. 
Rep. 183. Saltus v. Union Insurance Co., 15 Johns. Rep. 5tS. 
Thompson ?■ Read, 12 Serg. (f Ratcle , 440. 
a 1 Emerigon, 507—512. 6 Johns. Rep. 250. 

6 Le Guidon, ch. 16. art. 5. Ord. of Wisbuy, art. 66. Ord. de 
la Mar. lit, Assurances , art. 10. Valin, tom. ii. 54. Potkier, h- 
t. n. 27. Emerigon , tom. i. 198. 

c Cours de Droit Com. tom. iii. S66. S68. 500. 
d List, de Droit Com. Francois, tom. ii. 945. 
e Esprit du Code de Commerce , tom. iv. 75. 
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opinion. Pardessus,® on the other hand, is in favour of the 
legality of such insurances, and this must have been the 
opinion of the French government, for a royal ordinance of 
February, 1820, established a company for the purpose of 
insurances upon lives.* 

4. Of risks excluded by the usual memorandum . 

To prevent disputes respecting partial losses, arising from 
the perishable quality of the goods insured, or from trivial 
subjects of difference, it has been a general practice to in¬ 
troduce into policies a stipulation, by way of memorandum, 
that upon certain enumerated articles, the insurer should 
not be liable for any partial loss whatever, and upon others 
for none, under a given rate per cent. This clause was 
first introduced into the English policies about the year 
1749. Before that time the insurer wa9 liable for every in¬ 
jury, however small, that happened to the thing insured. 
In France, if there be no such express stipulation, the ordi- 


a tom. ii. S09. 

b Boulay Paty , tom. iii. 496—506. inveighs vehemently against 
policies upon human life, as being gambling contracts of the most 
pernicious kind, and which ought to be left to their English neigh¬ 
bours. lata conditions sunt plena tristissimi event us, et possunt in- 
vitare ad delinquendum. Grivel , dec. 57. n. 28. Nothing can ap¬ 
pear to an English or American lawyer more idle than the alarm of 
the French jurists, or more harmless than an insurance upon life, and 
which operates kindly and charitably in favour of dependent families. 
But though we do not adopt the logic of M. Boulay Paty, and do 
absolutely disclaim his construction of the language of the code, we 
cannot but admire the spirit with which he arraigns the legality of 
the royal ordinance, as being a violation of the constitutional charter 
under the empire of whirh they live. He denies the validity of the 
ordinance, on a ground that would be conclusive, if it were applica¬ 
ble, viz. : that a law cannot be repealed but by the concurrence of 
the three legislative estates of the realm ; and Frenchmen, he says, 
have the happiness to live under a free and limited constitution. This 
is a sample of the just and temperate spirit of freedom now prevalent 
in continental Europe; and the observations do honour to the indepen¬ 
dent mind of the learned professor, who represents himself to be 
Cnvseiller dt so, Majeslt a la Cour Royale de Rennes. \ 
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nance of the marine, and afterwards the new code, pro* 
vides that the insurer shall not be liable, if the partial loss 
does not exceed one per cent, of the value of the article 
damaged.* 

The memorandum clause in a policy, usually declares 
that the enumerated articles should be free from average 
under a given rate, unless general , or the ship be stranded. 
In consequence of this exception, all small partial losses, 
however inconsiderable, are to be borne by ageneral average, 
provided they were incurred in a case proper for such an 
average; and in Cantillon v. London Assurance Company, b 
it was held that the exception amounted to a condition , 
and that if the ship was stranded, the insured was let in to 
prove his whole partial loss. But in Wilson v. Smith, e that 
decision was overruled, and it was held that those words 
did not make a condition, but only an exception ; and that 
in the case of stranding, and in all cases proper for a gene¬ 
ral average, and in those cases only, the memorandum did 
not apply. Afterwards, in Mason v. Shurray, d Lord Mans¬ 
field held the same doctrine ; and in Cocking v. Fraser, e the 
principle was carried still further, and received its due expan¬ 
sion, and was clearly and precisely defined. It was settled 
by a strong determination of the court of K. B., that though 
a total loss may exist in certain cases when the voyage is de¬ 
feated, yet in case of perishable articles within the memoran¬ 
dum, the insurer is secure against all damage to them, whe¬ 
ther great or small, whether it defeats the voyage, or only 
diminishes the price of the goods, unless the article be 
completely and actually destroyed, so as no longer physi- 


a 3 Butt. Rep. 1551. Ord. de la Mar. til. Assurances, art. 47. 
Code de Commerce , art. 408. 
b Cited 3 Burr. Rep. 1553. 
c 3 Burr. Rep. 1550. 
d Park on Ins. 160. 
e Park on Ins. 151. 25 Geo. IIL 
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cally to exist. Considering the difficulty of ascertaining 
how much of the loss arose by the perils of the sea, and 
how much by the perishable nature of the commodity, and 
the impositions to which insurers would be liable in conse¬ 
quence of that difficulty, the rule of construction, as settled 
in that case, is very salutary, by reason of its simplicity and 
certainty. 

But'this decision was shaken, and the original doctrine 
of Lord Ch. J. Ryder in Cantillon v. London Assurance 
Company revived, by the decision of the K. B. in Burnet 
v. Kensington which declared, that if the ship be strand¬ 
ed, H destroyed the exception, and let in the general words 
of the policy. It was also shaken by the observations of 
Lord AJvanley, in Dyson v. Rowcroftf and of Lord Ellen- 
borough, in Cologan v. London Assurance Company. e But 
in our American courts, the doctrine of the case of Cock¬ 
ing v. Fraser is the received law. It was explicitly and 
pointedly recognised as a sound decision by the Supreme 
Court of New-York, in Maggrath v. Church , d and it has 
received a similar sanction in subsequent cases, in that and 
in other courts ; e and the weight of authority is in favour of 
the doctrine, that in order to charge the insurer, the memo¬ 
randum articles must be specifically and physically destroy¬ 
ed, and must not exist in specie. It has been frequently a 
vexed point in the discussions, whether the insurer was 
holden, if the memorandum articles physically existed, 
though they were absolutely of no value. The dicta of 
some of the judges in the cases referred to, are in favour 


a 7 Term Rep. 210. 
b 3 Bos. fy Pull. 474. 
c 5 Maule 4r Selto. 447. 
d 1 Caines 1 Rep. 196. 

e Neilson v. Columbia Insurance Company, 3 Caines* Rep. 108. 
Baltus y. Ocean Insurance Company, 14 Johns. Rep. 138. Marcar- 
dier v. Chesapeake Insurance Company, 8 Cranch’s Rep. 89. Mo- 
rean y. The U. S. Insurance Company, 1 Wheat. Rep. 219. 



Lecture XLVI1I.] OF PERSONAL PROPERTY. 24;') 

of the doctrine, that an extinguishment of the memoran¬ 
dum articles in value , was equivalent to an extinguishment 
in specie; and there is much plausible reasoning in favour 
of that explanation of the rule. Lord Ellenborough, in 
Cologan v. London Assurance Company, expressed himself 
strongly on the point, and declared, that it could not be 
less a total loss because the commodity subsisted in specie, 
if it subsisted only in the form of a nuisance. There was 
a total loss of the thing, if, by any of the perils insured 
against, it was rendered of no use whatever, although it 
might not be entirely annihilated.® 

If there be a total loss of the voyage by reason of ship¬ 
wreck, or any other casualty, and there be no other means 
to forward the cargo, there is no distinction between the 
memorandum articles and the rest of the cargo. The total 
loss applies equally to the whole.* When part of the ar¬ 
ticles in the memorandum are totally destroyed by the pe¬ 
rils insured against, and the residue remains partially 
damaged, it has been a very unsettled question, whether 
the insured was entitled to recover for the part so totally 


a Mr. Benecke says, that the prevalent opinion now is, that if the 
memorandum articles are, by sea damage, rendered of no value, there 
is a total loss, though they exist in specie. And yet he puts, and 
leaves unanswered the question, whether, if a cargo of fish valued at 
100 po'inds, be entirely rotten, and can be sold for one shilling, for 
manure, is that deemed of any value? Benecke on Indemnity , 379. 

6 Manning t. Newnham, Conde’s Marshall, 586. Cologan ▼. 
London Assurance Company, 5 Maule fy Seho. 447 Morean v. U. 
S. Insurance Company, 1 Wheat Rep. 219. Maggrath v. Church, 
1 Caines' Rep . 214. and see Phillips on Insurance, p. 489. where 
all the cases on this, equally as on all other subjects which he dis¬ 
cusses, are collected and stated with extraordinary diligence and ac¬ 
curacy, considering the complicated nature, and infinite variety, of 
the questions and decisions that at this day constitute the law of insu¬ 
rance. The French code, art. 409. exempts the insurer, under the 
clause free from average, from all partial losses, except in cases which 
authorize an abandonment; and, in such cases, ihe insured has the 
option between the abandonment, and the claim for average loss. 
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lost. The case of Davy v. Milford, a is a strong determi¬ 
nation in favour of the recovery. It was said, that there 
was no case, nor no reason to maintain, that where the 
least particle of the thing insured subsisted in specie, though 
the greater part was actually destroyed, the insured should 
be precluded from recovering the value of that which was 
totally lost. The language of some of the judges, after¬ 
wards, in Cologan v. London Assurance Company , b was 
to the same effect. But, in opposition to that doctrine, we 
have the case of Hedburgk v. Pearson, e in which the 
hogsheads of sugar covered by the memorandum were 
saved, but the greater part of the loaves in each hogshead 
were washed out and destroyed by a peril of* the sea, and 
yet it was held to be only an average loss, and the insurer 
wholly discharged. So, in Guerlainv. Col. Ins. Co., d part 
of the memorandum articles (and which were distinct 
kinds of provisions, and specifically enumerated in the po¬ 
licy) were lost by shipwreck, and the insured was not al¬ 
lowed to recover, on the ground that the insurance was 
upon so much cargo as an integral subject, and the insurer 
was not liable for any particular item, though it was totally 
lost. The court referred to several decisions in the French 
tribunals, as reported by Emerigon,* and to the doctrine of 
that writer, by which it appears, that in France, under the 
clause free of average, the insurer is not holden, though 
part of the subject insured be totally destroyed. The prin¬ 
ciple is, that the parties have a right to make their own 
contracts, and if the contract be lawful, it becomes a law 
to the court, and it would introduce uncertainty and confu¬ 
sion to undertake to modify the contract (as they do in 
Italy, under this very clause/ upon assumed principles of 


a 15 East'8 Rep. 559. 

& 5 Mault 8f Selw. 447. 
c 7 Taunt* Rep. 154. 
d 7 Johns. Rep. 527. 
e 1 Emcrig. 662—670. 

/ Ta+ga, ch. 52. not. 18. Casartgis, Disc. 47. n. 10. 
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equity. The cases of Biays v. The Chesapeake Insurance 
Company , and of Morean v. The United States Insurance 
Company * have established the same rule, that the under¬ 
writer pays nothing if the loss of the memorandum articles 
be partial, and not total, and it is partial only when part 
of the cargo arrives in safety, however deteriorated in value, 
though another part of the cargo had been wholly destroy¬ 
ed by disasters on the voyage. This may now be consi¬ 
dered as the settled law of this country on the subject. 

The French law positively requires, that goods, subject 
by their nature to particular detriment or diminution, be 
specified in the policy, otherwise the insurer is not liable 
for the losses which may happen to those articles, unless 
the insured was ignorant of the nature of the cargo at the 
time the contract was made. 6 This is a valuable rule, 
calculated to guard against dispute and imposition. 

5. Of the usual perils covered by the policy. 

It will not be necessary, nor will the present course of 
instruction admit me to do more, than take notice of a few 
of the prominent perils which accompany the voyage, and 
surround it with danger. 

The ignorance or inattention of the master or mariners, 
is not one of the perils of the sea. c Those words apply to all 
those natural perils and operations of the elements which oc¬ 
cur without the intervention of human agency, and which the 
prudence of man could not foresee, nor his strength resist. 
Quod fato contingit , et cuivis pairifamilias y quamvis dili- 
gentissimo possit contingere. The imprudence, or want of 
skill in the master, may have been unforeseen, but it is not 


a 1 Wheat Rep. 219. 227. note. 

b Ord. de la Mar. tit Dts Ass. art. SI. Code de Commerce , art. 
355. 

c Pothier , b. t. No. 64. Gregson v. Gilbert, Park on 7n*w- 
ranee , 83. 
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a fortuitous event.® The insurer undertakes only to in¬ 
demnify against extraordinary perils of the sea, and not 
against those ordinary ones to which every ship must inevi¬ 
tably be exposed; but it is often difficult to discriminate 
between damage occasioned by the ordinary service of the 
voyage, and which falls upon the owner, and by a peril of 
the sea for which the insurer is responsible. Damages re¬ 
sulting from the ordinary employment of the ship, or the 
inherent infirmity of the article, as the loss of an anchor 
by the friction of the rocks, or the wear and tear of the 
equipment of the ship, or her destruction by worms, or the 
diminution of liquids by the ordinary leakage to which they 
are naturally subject, or hemp taking fire in a state of effer¬ 
vescence, may be mentioned as instances of losses which 
are not within the policy, because they are not losses attri¬ 
butable to a cas fortuity It has even been a vexed question, 
whether damage done to a ship by rats, was among the 
casualties comprehended under perils of the sea, and the 
authorities are much divided on the question. The better 
opinion would, however, seem to be, that the insurer is not 
liable for this sort of damage, because it may be prevented 
by due care, and it is within the control of human pru¬ 
dence and sagacity. 


a Id Straccha, Glossa. 22 casus fortuitus is defined to be accidens, 
quod per custodiam , cvram et diligentiam mentis humana evitari 
non potest. Santema , de Ass. pars 3. n. 65. adds, ubi diligcntissi - 
mus prcecavisset , et providisset non dicitur proprie casus fortuitus. 

b Valin , tom. li. 81. Pothter, dts Ass. No. 66. I Emerigon t 
390. Rhol v. Parr, 1 Esp. N. P. Rep. 444. Martin ▼. Salem Marine 
Insurance Company, 2 Mass. Rep. 420. Boyd v. Dubois, 9 Campb. 
AT. P. Rep. 133. Mr. Phillips, in his Treatise on Insurance , p. 
252. very properly adds, that if the injury to the ship by worms arose 
from the loss by a sea peril, of the protection of the copper sheathing, 
the insurers may reasonably be charged. 

e Dale v. Hall, 1 Wilt. Rep. 281. Hunter v. Potts, 4 Campb . 
N. P. Rep. 203. Aymar v. Astor, 6 Cowen's Rep. 266. Roccus , dt 
.iss. n. 49. Cleirac, surle Guidon , ch. 5. art. 8. and Emerigon, tom. i- 
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When a missing vessel shall be presumed to have pe¬ 
rished by a peril of the sea, depends upon circumstances, 
and there is no precise time fixed by the English law.* In 
the French law, a vessel not heard from is presumed to 
be lost after the expiration of one year in ordinary voyages, 
and of two years in long ones. 6 The ordinances of foreign 
states have been very arbitrary on this point. Thus, by 
the ordinance of Hamburgh, a ship was presumed to be 
lost, if bound to any place in Europe, and not heard from 
in three months, and by the Recopilacion des Loyes de In¬ 
dicts , in Spain, if not heard from within a year and an 
half.® In the case of missing vessels, the loss is presumed 
to have happened immediately after the date of the last 
news ; so that if an insurance be for three months, and the 
vessel not being heard from, a further insurance is made 
for a year, and the vessel is never heard from, in that case 
the first insurer pays the loss.* 

What degree of peril changes it from an ordinary to an 
extraordinary character, so as to bring it within the stipula* 
tion of indemnity, is frequently a perplexing question, to be 


377, 378. who cites the Dig. 19.2. 13. 6. and Casaregis, Straccha, 
Santerna, Kuricke, and Targa, may all be considered as maintaining' 
the principle, that the owner, and not the insurer, is bolden for an 
injury by rats; and the only case that I have met with directly to the 
contrary, is Garrigues v. Coxe, 1 Binn. Rep. 592. The opinion of 
Santerna , De Ass. pars 4. n. 31, 32. is not consistent with his own 
principles; for, while he admits, that an injury by rats cannot pro¬ 
perly come under the name of casus fortuitus ; magis est improvises 
proveniens ex alterius culpa , quam fortuitus y he still concludes it to be 
a peril generally and absolutely assumed, when not controlled by 
usage. 

a Green ▼. Brown, Str. Rep. 1199. Brown v. Neilson, 1 Caines ’ 
Rep. 525. Gordon v. Bowne, 2 Johns. Rep. 150. Houstman v. 
Thornton, 1 Hilt's N. P. Rep. 242. 
b Code de Commerce , art. 375. 
c 1 Magens , 89, 90. 
d Boulay Paty , tom.iv. 246. 
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determined by the circumstances of the particular case. 
And to prevent uncertainty and dispute, it is a settled rule, 
that the peril, whatever it may be, upon which the policy 
attaches, must be the proximate, and not the remote cause, 
of the loss. Causa proxima non remota spectator If a 
ship be driven ashore by the wind, and in that situation be 
captured by an enemy, the loss is to be imputed to the 
capture, and not to the stranding.* When a partial loss 
is followed by a total loss, the former may be considered as 
merged in the latter. The courts are not to be seeking 
about for odds and ends of previous partial losses, when 
there is an overwhelming cause of loss which swallows up 
the whole subject matter.* So, on the other hand, if the 
first loss be distinct and total, and be followed by abandon¬ 
ment, the rights of the parties are fixed, and the courts are 
not to cast their eyes forward to see what further perils, 
awaited the property/ 

By the rule and practice in these United States, the 
wages and provisions of the crew during the necessary de¬ 
tention of the vessel for repairs requisite in the course of 
the voyage, by reason of perils insured against, are consi¬ 
dered as included in the perils of the sea, and made charge¬ 
able upon the insurer; * and we have already seen-f how 
far wages and provisions constitute an item of general 
average in the cases of capture, embargo, or detention. 
But I cannot undertake to specify more particularly the 
various kinds of losses which are deemed to be covered by 
the general stipulation to indemnify against perils of the 
sea. Many subtle distinctions have been raised and dis« 


a Walker v. Maitland, 5 Barnio. 4r Id. 171. 
b Green v. Elmslie, Peak?8 N. P. Rep. £12. 
c Livie v. Jansen, 12 East's Rep. 648. 
d Schiefielin v. N. Y. Ins. Co., 9 Johns. Rep . 27. 
e Walden v. Le Roy, £ Caines' Rep. £63. Barker v. Phenix Ins. 
Co., 8 Johns. Rep. 307. Padelford v. Boardraan, 4 Mass. Rep. 548. 
/ Supra , p. 188. 
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cussed in the books on this point, and several of them have 
been stated or referred to by Mr. Phillips.® 

The enumerated perils of the sea, pirates , rovers, thieves, 
include the wrongful and violent acts of individuals, whe¬ 
ther in the open character of felons, or in the character of 
a mob, or as a mutinous crew, or as plunderers of ship¬ 
wrecked goods on shore.* The theft that is insured against 
by name, means that which is accompanied with violence, 
(latrocinium,) and not simple theft: furtum non est casus 
fortuitus. e But the stipulation of indemnity against takings 
at sea, arrests , restraints and detainments of all kings, prin¬ 
ces and people , refers only to the acts of government for 
government purposes, whether right or wrong. An arrest 
in the domestic port, after the voyage commenced, justifies 
an abandonment; but if made before the risk commenced, 
the contract is discharged/ An arrest by the admiralty 
process, at the instance of an individual, on a private claim, 
is not a case within the policy, and it is to be presumed the 
Court of Admiralty would indemnify the owner or insured 
in the award of costs and charges against the unjust pro¬ 
secutor.® Under the insurance against fire, it is held, that 
if the ship be burnt under justifiable circumstances, to pre¬ 
vent capture, or from an apprehension of a contagious 


a See Phillips ’ Treatise on Insurance, p. 254—259. Pirates , 
rov.rs, thieves, are perils expressly mentioned in the policy; but 
in the early history of insurance, it was quite a vexed question, 
whether they were included among the general perils of the sea ; 
and Santerna, and after him Straccha. have noticed the discus¬ 
sions and compiled learning, on the point. It was conceded, that 
piracy was a casus fortuitus of the sea, but not theft. Santerna, de 
Ass. and Spons. pars 3. □. 61—65. Straccha, Glossa. 22. passim. 

b Nesbit v. I.ushington, 4 Term Rep. 783. Brown v. Smith, 
1 Doto's Rep. 349. Bondrett v. Hentigg, 1 Holt's N. P. Rep. 149. 
c Boulay Paty, tom. iv. 35. 
d Boulay Paty , tom. iv. 238. 

e Nesbit v. Lushington, ubtstip. Ord. of Hamburg, 2 Magtns, 
218. 
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disease, the insurer is liable.® It has likewise been held, 
after a very learned discussion, that the insurer is answera¬ 
ble for a loss by fire occasioned by the negligence of the 
master and mariners. 4 This decision is subsequent to that 
of Grim, v. The Phenix Insurance Company , c in which it 
was held, after a discussion equally searching and elabo¬ 
rate, that a loss by fire arising from carelessness, was not 
covered by the insurance. The French law coincides with 
the English decision.** Every species of capture , whether 
lawful or unlawful, and whether by friends or enemies, is 
also a loss within the policy. Barratry is a peril specially 
insured against, and Lord Mansfield thought it very 
strange, that the underwriter should undertake to indemnify 
against the misconduct of the master, who is the agent of 
the insured, and subject to his control/ It means fraudu¬ 
lent conduct on the part of the master, in his character of 
master, or of the mariners, to the injury of the owner, and 
without his consent, and it includes every breach of trust 
committed with dishonest views. Barratry is used by the 
French writers in its larger sense, as comprehending negli¬ 
gence, as well as wilful misconduct; therefore, no illustra¬ 
tion can be safely drawn from the French authorities, when 
the term is used as in the English and American law, in a 
more limited sense, and applicable only to the wilful 
misconduct of the master or mariners. To trade with an 
enemy without leave of the owner, though it be intended 
for his benefit, or for a neutral to resist search, though his 


u Pothier , h. t. n. 53. Targa t ch. 56. Emerigon , tom. i. 434. 
Gordon v. Rimmington, 1 Campb. N. P. Rep. 123. 

b Busk v. The Royal Exchange Assurance Company, 2 Barnw. 
SfAld. 73. 

■c 14 Johns. Rep. 451. 
d Boulay Paly , tom. iv. 23. 

e We are told by Roccus, De Ass. n. 89. that barratry is expressly 
excepted in the policies at Naples. 
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motive be to serve the owner, or for a letter of marque to 
cruise, and take a prize, though done for the benefit of the 
owner, if the ship be lost by reason of the acts, are ail of 
them acts of barratry. So, sailing out of port in violation 
of an embargo, or without paying the port duties, or to go 
out of the regular course upon a smuggling expedition, or 
to be engaged in smuggling, are all of them acts of barra¬ 
try, equally with more palpable and direct acts of violence 
and fraud, for they are breaches of duty by the master, in 
his character of master, to the injury of the owner. 0 It 
makes no difference in the reason of the thing, whether 
the injury the owner suffers be owing to an act of the 
master, induced by motives of advantage to himself, or of 
malice to the owner, or a disregard to those laws which it 
was the master’s duty to obey, and which the owner relied 
upon him to observe. It is, in either case, equally barra¬ 
try. If the ship be barratrously taken out of her course, 
that act takes the whole property from the possession of 
the insured, and produces a total loss/ But it is requisite, 
that the loss resulting from the barratry must actually hap¬ 
pen during the continuance of the voyage; and if the ship 
be not seized for a smuggling act until she has been moor¬ 
ed twenty hours in safety at the port of destination, the 
insurer is discharged.® 

We have seen, that it is a vexed question, rendered the 


a Stamma v. Brown, Sir. Rep. 1173. Vallejo v. Wheeler, Cowp. 
Rep. 143. Nutt v. Bourdieu, 1 Term Rep. 323. Havelock v. Han- 
cill, 3 Term Rep. 2, 77. Moss v. Byrom, 6 Term Rep. 379. Phyn 
v. Royal Exchange Assurance Company, 7 Term Rep. 505. Earll 
v. Rowcroft, 8 East's Rep. 126. Hood v. Nesbit, 2 Dallas' Rep. 37. 
Kendricke v. Delafield, 2 Caines' Rep. 67. Cook v. Com. Ins. Co., 
11 Johns. Rep. 40. Grim v. The Phenix Insurance Company, 
13 Johns. Rep. 451. Wilcocks v. Union Insurance Company, 
% Binn. Rep. 574. 

b Dixon v. Reid, 5 Barnw.tfMd. 597. 
c Lockver v. Offlev, l Term Rep. 259. 
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more perplexing by well balanced decisions, and in direct 
opposition to each other, whether a loss by fire proceeding 
from negligence, be covered by a policy insuring against 
fire. It is equally doubtful, whether a loss by any other 
peril in the policy, operating immediately and proximately 
upon the property, be chargeable upon the insurer, when 
the remote cause of that loss was the negligence or miscon¬ 
duct of the master and mariners, not amounting to barra¬ 
try. Among a number of cases that bear upon the ques¬ 
tion, the case of Cleveland v. Union Insurance Company , B 
may be selected as a strong decision in favour of the insu¬ 
rer ; and the more recent case of Walker v. Maitland , 6 as 
one equally strong against him, on that very point. It may 
be expedient to suspend one’s own judgment, under such a 
sad uncertainty of the law, and leave the question for fur¬ 
ther judicial consideration, since an eminent judge of the 
Supreme Court of the United States has thought proper to 
take this course/ 

II. Of the voyage in relation to the policy. 

(I.) When the policy attaches, and terminates. 

The commencement and end of the risk, depend upon 
the words of the policy. The insurer may take, and mo¬ 
dify, what risks he pleases. The policy may be on a Voy¬ 
age otrt, or on a voyage in, or on the whole complex voy¬ 
age out and in ; or it may be for part of the route, or for a 
limited time, or from port to port, in an intermediate stage 
of the voyage. If insurance on a ship be from such a 
place, the risk does not commence until the vessel breaks 
ground. If at and from , it then includes all the time the 
ship is in port after the policy is subscribed, if the ship be 
at home; and if abroad,it commences, according*to a de¬ 
cision in Pennsylvania, only from the time she has been 


a 8 Mats. Rep. 308. b 5 Bamw. fy Aid. 171. 

c S Mason’s Rep. SB. 
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safely moored twenty-four hours after her arrival.® But if 
a ship be expected to arrive at a foreign port, and be in¬ 
sured at and from that place, ox from her arrival there, other 
cases say, the risk attaches from her first arrival. 4 The 
risk is usually made to continue until the vessel has been 
anchored for twemy-t.ur hours in safety, and no longer; 
and the rule has bee n applied, though the loss proceeded 
from a cause, or death wound, existing before the ship’s ar- 


a Garrigues v. Coxe, 1 Binn. Rep. 592. In Treadwell v. The 
Union Insurance Company, 6 Cowen’s Rep. 270. the court said, that 
a policy at and from North Carolina to New-York, did not attach, at 
least as to seawoithiness, until the vessel had passed ihe boundary 
line of the state , though the voyage had commenced when the vessel 
sailed with the cargo from Perquimions' river, at or near the town of 
Hertford, in that state. That was giving too narrow a construction 
to the woids at and from ; for though it has been justly held, that the 
warranty of seaworthiness has not the same extended application tn 
as out of port, while the vessel is dismantled, and undei going neces¬ 
sary repairs, (Smith v. Surridge, 4 Esp. JY. P. Rep. 25 ) yet, to 
every reasonable extent, such a policy covers the risk of the vessel 
while within port, or within the line of the state. 

h Motteaux v The London Assurance Company, 1 Atk. Rep. 54C. 
Conde’s Marshall , 261. 2 Caines’ Cases in Error, 172. In Parroe- 

ter v. Cousins, 2 Campb. jY. P . Rep. 235. the ship was insured at 
and from St. Michael to England, and the ship arriving there in dis¬ 
tress, was blown out to sea and destroyed after lying at anchor above 
twenty-four hours, and Lord Ellenborough ruled, that the insurer was 
not Kable, because the vessel had not once been at the place in good 
safety, and the policy on the homeward voyage had not attached. It 
is surprising, that the construction of the policy at and from , should 
still remain to be settled. The words ought long since to have been 
defined and fixed with mathematical precision. Lord Hardwicke 
says, the policy attaches from the first arrival. Ch. J. Tilghroan 
says, it attaches as soon as the vessel has been safely moored twenty - 
four hours. Lord Ellenborough requires the vessel to be at the place 
in good safety, whether it takes place within, or not until above 
twenty-four hours after she has arrived and anchored. 
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rival.® But the risk continues during quarantine, though 
after the twenty-four hours.* 

If the policy be to a country generally, as to Jamaica , the 
risk ends at the first port made for the purpose of unload¬ 
ing, after the vessel has been moored there in safety for 
twenty-four hours. 6 But in France, where insurances are 
generally to the French West India Islands , the risk on the 
ship continues until the cargo is discharged at the last place 
of destination/ If the policy contains a liberty to touch , 
stay , and trade , or to touch and stay , or if there be a known 
usage of trade, the risk will be prolonged according to that 
usage, or the terms of the policy, and intermediate voyages 
may be covered by the insurance.® 

The risk upon the cargo is subject to much modification 
by the agreement of the parties, but it usually commences 
from the loading thereof aboard the ship. By the French 
law, the policy covers the goods while on the passage in 
lighters from the wharf to the ship, in the harbour where 
she is anchored, though not if the goods are to ascend or 
descend a river to the ship/ The risk continues while the 
cargo is actually on board the ship, and no longer ; though 
if the cargo be temporarily landed from' necessity, during 


o Lockyer v. Offley, 1 Term Rep. 252*- Meretony v. Dunlope, 
cited in 1 Term Rep. 260. In Peters v. ThePhenix Insurance Com¬ 
pany, S Serg. 4* Ratvle , 25. the court overruled this case of Meretouy 
v. Dunlope, and held, that where a vessel received her death wound 
during the voyage, or suffered damage above 50 per cent, she might 
be abandoned, though she had been moored twenty four hours in 
safety in the port of destination, and that it was of no moment at 
what time the loss was ascertained, if it occurred during the voyage. 
b Waples v. Eames, Str. 1243. 
c Leigh v. Mather, 1 Esp. N. P. Rep. 412. 
d 2 Emerigon , 72. 

e Salvador v Hopkins, 3 Burr. Rep. 1707. Gregory v* Christie, 
cited in Condi's Marshall , 273. Farquharson v. Hunter, Park on 
Insurance, 67. 

f Boulay Paly, tom. iii. 419. Code de Commerce, art. 328. 
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the voyage, they are still protected by the policy.® If the 
policy, as is usual, covers the risk upon the goods until 
safely landed , then the risk continues during their passage 
to the shore, and until all the goods are landed/ Policies 
of insurance are construed according to the usages of 
trade ; and if it be the ordinary course of the trade for the 
owner to employ a common public lighter to remove the 
goods from the ship to the shore, the policy covers them; 
though if he was to employ his own lighter, or take the 
goods under his own charge, the insurer would be dis¬ 
charged.' 

There are usually distinct policies on the outtvard and 
on the homeward voyage, and if the ship perishes in the 
harbour abroad, after having discharged part of her out¬ 
ward, and received part of her homeward cargo, there 
may arise questions as between the different policies on 
the cargo. It is stated in the French law, that the policy 
on the outward cargo does not end but by the total or al¬ 
most total discharge of the outward cargo; and I should 
presume the risk on the homeward cargo attaches as fast 
as it is received on board, and that the case may happen 
in which there was aliment sufficient to sustain both poli¬ 
cies concurrently in point of time. If the policy be on the 
voyage out and home, on cargo to such a value, the policy 
will attach on every successive cargo taken on board in 
the course of the voyage, and the amount of property on 
board to the sum mentioned, remains covered, if on board, 
without regard to the fact that part of the original cargo 
was landed at an intermediate port, and the cargo on board 


a Boulay Paty, tom. iii. 427. 

b Tiernay v. Etherington, cited in 1 Burr. Rtp. 348. Gardinier 
v. Smith, 1 Johns. Cos. 141. 

c Rucker ▼. London Assurance Co., cited 2 Bos. If Pull . 432. in 
nolu. Hurry v. Royal Eicbange As urance Co., 2 Bos. fy Pull, 430. 
Matt hie v. Potts, 3 ibid. 23. Strong v. Nataliy, 4 ibid. IC. 

Vol. III. 33 
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at the time of the loss was the proceeds of the outward 
cargo.® 

In insurances on freight, the risk usually begins from the 
time the goods are sent on board, and not before.* But 
if the ship, sailing under a contract, be lost on her way to 
the port of lading, or at the port of lading to which she 
had arrived in ballast, before any goods are put on board, 
or when part of the cargo is on board, and preparations 
making to receive passengers, the insurer on freight and 
passage money is liable; because an inchoate right to 
freight, which is an insurable interest, had commenced, 
and there was an inception of the risk, which attaches on 
the whole freight for the voyage.* 

If the policy be an open one, the recovery is limited to 
the actual amount of freight which would have been 
earned; and it is necessary to prove that goods were on 
board from which freight was to arise, or that there was 
some contract, under which the ship owner would have 
been entitled to freight, if the peril had not occurred. In a 
valued policy, if the insured has done something towards 
earning the freight, and there was nothing to prevent earn¬ 
ing it but the -occurrence of the peril, his interest in the 
whole freight has commenced and been put at risk, and 
the weight of authority is, that he is entitled to recover the 
amount of the valuation, though only part of the cargo be 
on board/ In the case of De Longuemerc v. Fire Insit- 


a Columbian Ins. Co. v. Catlett, 12 Wheat. Rep. S83. 
h Tonge v. Watts, Str. Rep. 1251. 

c Thompson v. Taylor, 6 Term Rep. 478. Mackenzie v. Shed- 
den, 2 Camph. N. P. Rep. 431. Horncastle v. Stuart, 7 East's Rep. 
400. Truscotl v. Christie, 2 Brod. 8f Bing. S20. Riley v. Hartford 
Ins. Co. 2 Conn. Rep. 373. Hart v. Delaware Ins. Co., Conde’s 
Marshall , 281. n. 

d Montgomery v. Eggington, 3 Term Rep. 362. Davidson v. 
Willasey, 1 Maule if Selto. 313. Livingston v, Columbian Ins. Co. 
3 Johns. Rep. 49. De Longuemere v. The Phenix Ins. Co., 10 
Johns. Rep. 127, Same v. Fire Ins. Co., 10 ibid. 201. 
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ranee Company ," the court did not question the decision 
in Forbes v. Aspinallf where a valued policy on freight was 
opened, and a recovery allowed only as to the portion of 
the cargo on board when the peril occurred; and they 
rather concurred in it, on the ground that the residue of 
the cargo, which was to be the aliment for the freight, was 
not in that case ready to be shipped, and the vessel was, in 
fact, a mere seeking ship, and for aught that appeared, the 
residue of the cargo might never have been obtained. 

(2.) Of deviation . 

The policy relates only to the voyage described in it, and 
to the route proper for the voyage insured; and if the ves¬ 
sel departs voluntarily, and without necessity, from the 
usual course of the voyage, the insurer is discharged, for 
it is a variation of the risk, and the substitution of a new 
voyage. The meaning of the contract of insurance for the 
voyage is, that the voyage shall be performed with all safe, 
convenient, and practicable expedition, and in the most 
regular and customary track. In the case of an unjustifia¬ 
ble deviation, the insurer is discharged •, not indeed from 
loss occurring previous to the deviation, but from all sub¬ 
sequent losses. These are elementary principles in the law 
of insurance, and pervade the institutions of every country 
on the subject/ 

The shortness of the time, or of the distance of a devia¬ 
tion, makes no difference as to its effect on the contract; 
if voluntary and without necessity, it is the substitution of 
another risk, and determines the contract.* So strictly has 
this doctrine been maintained, that where a vessel having 


a 10 Johns. Rep. 201. 

6 13 East’s Rep. 323. 

c Roccus , de Ass. n. 20. 52. Emerigon, tom. ii. 28. 59, 60. 9 

Mass. Rep. 447. Conde’s Marshall, p. 184,180. Phillips on Insu¬ 
rance, p. 181. 

d Fox v. Black, and Townson v. Guy on, cited in Beatoes , vol. i. 
506. 9 Mass, Rep. 449. 
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liberty in sailing down the Frith of Forth to touch at Leith, 
she touched at another port in its stead equally in her way, 
it was held to be a fatal deviation, though neither risk nor 
premium would have been increased, if it had been per¬ 
mitted.® 

The great cause of litigation in the courts, on this sub¬ 
ject of deviation, is as to the facts and circumstances which 
will be sufficient to justify it, on the ground of usage or ne¬ 
cessity, or of the true const uction of the policy *, and these 
are mostly questions of law for the determination of the 
court. 

Stopping, or going out of the way to relieve a vessel in 
distress, or to save lives, or goods, may perhaps, under 
certain circumstances, not be considered as a deviation 
which discharges the insurer. Mr. Justice Lawrence inti¬ 
mates in one case,* that it might be justifiable; but Judge 
Peters observed, that such deviations were justified to the 
heart on principles of humanity, but not to the law. If, 
however, the object of the deviation was to save life, Judge 
Washington afterwards observed, that he would not be the 
first judge to exclude such a case from the exceptions to 
the general rule, though he could not extend the exception 
to the case of saving property/ The Chief Justice ob¬ 
served, in the case of Mason v. Ship Blaircau* that the 
Supreme Court of the United States had great doubts 
whether stopping to relieve a vessel in distress, was an un¬ 
justifiable deviation in regard to the policy. 

The courts are exceedingly strict in requiring a prompt 
and steady adherence to the pe ormance of the precise 
voyage insured; and considering the particular state of facts 
upon which calculations of the value of risks are made, 
and the uncertainty and danger of abuse that relaxa- 


a Elliott v. Wilson, 7 Bro. P. C. 459. 
b 6 East’s 54. 

c 1 Peters * Adm. Rep. 40. 64. 2 ibid. 378. 

d £ Craneh's Rep. 257. note. 
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tions of the doclrine would introduce, the severity of the 
rule is founded in sound policy. 

If there be liberty granted by the policy to touchy or to 
touch and stay, at an intermediate port on the passage, the 
better opinion now is, that the insured may trade there, 
when consistent with the object, and the furtherance of 
the adventure, by breaking bulk, or by discharging and 
taking in cargo, provided it produces no unnecessary de¬ 
lay, nor enhances nor varies the risk.® And if there be 
several ports of discharge mentioned in the policy, and 
the insured goes to more than one, he must go to them in 
the order in which they are named in the policy, or if they 
be not specifically named, he must generally go to them in 
the geographical order in which they occur, though there 
may be cases in which he need not follow the geographi¬ 
cal order. 4 This liberty to touch, stay, and trade, is always 
construed to be subordinate to the voyage insured, and to 
the usual course of that voyage, and for purposes connect¬ 
ed with it. It does not extend to ports and places opposite 


a Raine v. Bell. 9 East's Rep. 195. Cormack v. Gladstone,' 
11 ibid . 347. Laroche v. Oswin, 12 ibid. 131. Urquhart v. Bar¬ 
nard, 1 Taunt. Rep. 450. Kane v. Columbian Insurance Company, 

2 Jnhns. Rep. 264. Hughes v. Union Insurance Company, 3 Wheyt. 
R.p. 159. T horndike v. Boardman, 4 Pickering's Rep. 471. This 
liberal construction is also given to the liberty to touch , and make 
port freely , contained in the French policies, and if new goods be 
taken in ai such slopping port, the policy on cargo attaches on them 
as a substitute for the others. If the policy be on cargo to such an 
amount, and the ship discharges part of her cargo at the stopping 
port, but reserves sufficient on board as aliment for the policy, and 
pursues the voyage, the policy attaches on the residuum of the 
cargo. Emerigon^ tom. ii. c. 13. sec. 8. Boulay Paty, Cours dt 
Droit Com. t. 4. 140—147. 

b Beatson v. Haworth, 6 Term Rep. 531. Marsden v. Reid, 

3 East's Rep. 572. Clason v. Siromonds, cited in 6 Term Rep. 533. 
Kane v. Col. Ins. Co., 2 Johns. Rep. 264. Metcalf v. Parry, 4 Campb. 
N. P. Rep. 123. 
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to, or wide of, the usual course, or wholly unconnected 
with the voyage insured. This principle is as old as the 
law of insurance, and has accompanied it in every stage of 
its progress.® 

The law requires the voyage, so far as concerns the un¬ 
derwriter, to be performed with reasonable diligence, and 
every unnecessary delay in or out of port, will amount to a 
deviation.* Deviation is always understood to be an after 
thought, arising subsequent to the commencement of the 
voyage, and produced by the perception of some new inte¬ 
rest, or the influence of some strong temptation. A pre¬ 
meditated intention to deviate, amounts to nothing, un¬ 
less it be actually carried into execution; and this rule is 
adopted in England and in the courts of the United States. 6 
If the ship quits, from necessity, the course described in 
the policy, she must pursue such new voyage of necessity, 
in the direct course, and in the shortest time, or it will 
amount to a deviation. This was the doctrine as declared 
by Lord Mansfield in the case of Lavabie v. Wilson , d and 
that case is reported at large in Emerigon,® with a liberal 
and exalted eulogy (pronounced in the midst of war be¬ 
tween the two countries) on the wisdom and probity of 
the English administration of justice : tanta vis probitatis 


a Straccha, Gloss. 14. Casaregis , Disc. 67. n. 23. and Disc. 134. 
Valin, tom. ii. 78, 79. Emerigon , tom. ii. ch. 13. sec. 6 and 8. pas¬ 
sim. Gardiner v. Senhouse, 3 Taunt. Rep 16. Langhorn v. All- 
nutt, A ibid. 511. Hammond v. Reid, 4 Barnw. <Sr Aid. 72. Lolly 
v. Whitmore, 5 ibid. 45. Bottomley v. Bovill, 5 Barnw. fy Cress. 
210 . 

b Jarratt v. Ward, 1 Campb. jV. P. 263. Smith y. Surridge, 
4 Esp. N. P. Rep. 25- Oliver v. Maryland Insurance Company, 
7 Cranch y s Rep. 437. 9 Mass. Rep. 447. Earl v. Shaw, 1 Johns. 

Cas. 317. 

c Foster v. Wilmer, Sir. Rep. 1249. Lord Mansfield, in Doug. 
Rep. 18. 365. 3 Cranch's Rep. 357. 7 Mass. Rep. 352. 

d Doug. Rep. 284. 
e Traite des Ass. tom. ii. 62. 
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cst , ut earn in hoste etiam diligamus. All permissions given 
by the policy out of the ordinary course and incidents of 
the voyage, are to be construed strictly. If the vessel 
have liberty to carry letters of marque, she may deviate for 
the purpose of defence, but not for the purpose of cap¬ 
ture.® In Haven v. Holland, b a pretty enlarged discretion, 
and one carried to the very verge of the law, was confided 
to the captain as to the best mode of defence, and it was 
held, that the letter of marque might chase and capture 
hostile vessels in sight, in the course of the voyage, without 
its being a deviation; and if he captures the vessel, the 
master may make the victory effectual, and man out the 
prize, and the delay for those purposes is not a deviation. 
If liberty be given her to chase and capture , that will not 
enable her to convoy her prize into port,® though she may do 
it if she be not thereby led out of the way \ d and to cruise 
for six weeks, means six consecutive weeks, and not at dif¬ 
ferent times.® 

The object of the deviation must be considered, in order 
to determine its effect upon the policy. It must be com¬ 
mensurate only with the necessity that produces it, and 
that necessity will justify a deviation on account of a peril 
not insured against/ And when the deviation is governed 
by that necessity, as a deviation from stress of weather, or 
to procure necessary repairs, or to join convoy, or to avoid 
capture or detention, it works no injury to the policy.* 


a Parr v. Anderson, 6 East's Rep. 202. 
h 2 Mason's Rep. 230. 

c Lawrence v. Sidebotham, 6 East's Rep. 45. 
d Ward v. Wood, 13 Mass. Rep. 539. 
e Syers v. Bridge, Doug. Rep. 509. 

/ Scott v. Thompson, 4 Bos. if Pull. 181. Robinsons v. Marine 
Insurance Company, 2 Johns. Rep. 89. 

g Conde's Marshall, 203. b. to 213. Phillips on Insurance, ch, 
12. p. 179—224. The latter work has collected and digested all the 
English and American cases on this very diffusive head of deviation, 
and to which I must refer for a more particular knowledge of the dis¬ 
tinctions and exceptions with which the books abound. 
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There has been considerable discussion in the books re¬ 
lative to the identity of the voyage described in the policy, 
and the voyage actually begun. If the vessel sails on a dif¬ 
ferent voyage, the policy never attaches ; but if she be lost 
before she comes to the dividing point, between the course 
of the voyage in the policy, and the course of the new 
voyage, the change of the voyage often becomes a con¬ 
tested question as to the intention of the party. If the 
ship really sailed on another voyage, the policy never at¬ 
tached, though the vessel be lost before she came to the 
dividing point; but if the termini of the voyage described 
in the policy be the same as those upon which the vessel 
sailed, it is the same voyage, and a mere intention, after¬ 
wards formed, to deviate, is of no consequence, if the ves¬ 
sel be lost before she came to the dividing point. The dis¬ 
tinction between an alteration of the voyage, and a mere 
deviation in the course of it, is very reasonable and solid. 
The one is adopted previous to the commencement of the 
risk, and shows that the party had receded from his agree¬ 
ment, but the other takes place after the risk has com¬ 
menced, and relates only to the execution of the original 
plan. 4 It has, however, been held, in one case, after much 
discussion,* and suggested in another, in opposition to the 
established rule, that the identity of the voyage does not 
always consist in the identity of the termini ; e and that 
though the terminus ad quern be dropped, and another sub¬ 
stituted in the course of the voyage, it may be still the same 
voyage; and if the vessel be lost before she comes to the 


a Wooldridge v. Boydell, Doug. Rep. 16. Kewley v. Ryan, 
2 H. Blacks. Rep. 348. Middlewood v. Blakes, 7 Term Rep. 162. 
Silva v. Low, 1 Johns. Cos . 184. Henshaw v. The Marine Insurance 
Company, 2 Caines ’ Rep. 273. Marine Insurance Company v. 
Tucker. 5 Crouch's Rep. 357. Boulay Paty , tom. iv. p. 56, 57. 

6 Lawrence v. Ocean Insurance Company, 11 Johns. Rep. 241. 
S. C. 14 ibid. 46. 

c Johnson, J. in 3 Crunch's Rep. 385. 
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dividing point between the course to the original, and to 
the substituted port of destination, it is an intention to de- 
viate, and nothing more.® 

III. Of the rights and duties of the insured in cases of 
Joss. 

(1.) Of abandonment. 

A total loss within the meaning of the policy, may arise 
cither by the total destruction of the thing, insured, or, if it 
specifically remains, by such damage to it as renders it of 
little or no value. A loss is said to be total if the voyage 
be entirely lost or defeated, or not worth pursuing, and the 
projected adventure frustrated. In such cases, the insured 
may abandon all his interest in the subject insured, and all 
his hopes of recovery, to the insurer, and call upon him to 
pay as for a total loss. The object of the provision is to 
enable the insured to be promptly reinstated in his capital, 
and be thereby enabled to engage in some new mercantile 
adventure. Long interruption to a voyage, and uncertain 
hopes of recovery, would often be ruinous to the business 
of the merchant; and, therefore, if the object of the voyage 
be lost, or not worth pursuing, by reason of a peril insured 
against, or if the cargo be so damaged as to be of little or 
no value, or where the salvage is very high, and further 
expense be necessary, and the insurer will not engage to 
bear it, or if what is saved is of less value than the freight, 
or where the damage exceeds one half the value of the 
goods insured, or where the property is captured, or arrest¬ 
ed, or even detained by an indefinite embargo; in these 


a The foreign jurists distinguish between the voyage insured , and 
the voyage of the ship. Independenter se habet assecuratio a viaggio 
navis. If a ship sails on a voyage from Saint Malo to Toulon, and 
is insured from Saint Malo to Cadiz, the latter is the voyage insured, 
but the former is the voyage of the ship, and the voyage insured is 
known by its two extremes, or the terminus a quo, and the terminus 
ad quern. Casaregis , Disc. 67. ti. 5 and SI. Boulay Paty , torn. iii. 
416, 417. 
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and other cases of a like nature, the insured may disentan¬ 
gle himself, and abandon the subject to the underwriter, 
and call upon him to pay a total loss. In such cases, the 
insurer stands in the place of the insured, and takes the 
subject to himself with all the chances of recovery and in¬ 
demnity. A valid abandonment has a retrospective effect, 
and does of itself, and without any deed of cession, transfer 
the right of property to the insurer to the extent of the in¬ 
surance ; and if after an abandonment, duly made and ac¬ 
cepted, the ship should be recovered, and proceed and 
make a prosperous voyage, the insurer, as owner, would 
reap the profits." 

These considerations have introduced the right of aban¬ 
donment into the insurance law of every country, and yet 
the text writers have generally condemned the privilege 
as inconsistent with just notions concerning the nature of 
the contract of insurance, which is a contract of indemnity. 
But it has now become an ingredient so interwoven with 
the whole system of insurance that it cannot be abolished, 
though the late English cases, says Mr. Benecke, show a 
stronger inclination in the courts to restrict than to enlarge 
the right. The laws of Hamburgh distinguish themselves 
from all others, by restricting the right of abandonment to 
the only case of a missing ship.* 


a Goss v. Withers, ZBurr. Rep. 683. Hamilton v. Mendes, ibid. 
1198. Mills v. Fletcher, Doug. Rep. 231. Manning v. Newnham, 
Park on Insurance , 221. Cazalet v. St. Barbe, 1 Term Rep. 187. 
Mr. Benecke justly observes, that the principles in some of these 
cases by Lord Mansfield, were too generally expressed to serve as a 
basis of the law of abandonment, and that it was from actual deci¬ 
sions, and not from such general observations, that the law must be 
collected.— Benecke on Indemnity , 348. 

6 Ord. of Hamburgh, tit. 11. The Insurance Companies of Phi¬ 
ladelphia, in 1807, agreed that their policies should provide against 
abandonment in cases of capture or detention, until sixty days after 
advice received of the act, unless the property be sooner condemned; 
and in cases of embargo, until after four calendar months ; and against 
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As soon as the insured is informed of the loss, he ought, 
(after being allowed a reasonable time to inspect the cargo, 
and for no other purpose) to determine promptly whether 
he will or will not abandon, and he cannot he by and spe¬ 
culate on events. If he elects to abandon, he must do it in 
a reasonable time, and give notice promptly to the insurer 
of his determination ; otherwise he will be deemed to have 
waived his right to abandon, and will be entitled to recover 
only for a partial loss, unless the loss be, in fact, absolutely 
total. If the thing insured exists in specie , and the insured 
wishes to go for a total loss, an abandonment is indispen¬ 
sable.® The same principle which requires the insured who 
abandons, to do it in a reasonable time, also requires the 
insurer who rejects an abandonment, to act promptly/ The 
object of the abandonment is to turn that into a total loss, 
which otherwise w ould not be one ; and it is unnecessary, 
and w r ould be idle, to abandon in the case of an entire de¬ 
struction of the subject. 0 It is only necessary when the 
loss is constructively total. The right of abandonment does 
not depend upon the certainty, but upon the high proba¬ 
bility of a total loss, either of the property, or voyage, or 
both. The insured is to act, not upon certainties, but upon 
probabilities ; and if the facts present a case of extreme 
hazard, and of probable expense, exceeding half the value 
of the ship, the insured may abandon, though it should hap¬ 
pen that she was afterwards recovered at a less expenses 


any abandonment on account of seizure or detention in port, under 
French decrees, or on account of the port of detention being blocka¬ 
ded. 

a Mitchell v. Edie, 1 Term Rep . 608. Martin v. Crokatt, 14 
East's Rep. 465. Hunt v. Royal Exchange Insurance Co., 5 Maule 
if Selta. 47. 

b Hudson v. Harrison, 3 Brod. if Bing. 97. 

c This was also the opinion of Casaregis, Disc. 3. n. 3,3. Disc. 70. 
n. 5. and S3. 

d Fontaine v. Phenix Insurance Co., 11 Johns, Rep. 293. Ro¬ 
bertson v. Carulhers, 2 Starkxe’s N. P. Rep. 571. 
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Though the subject may physically exist, yet there may be 
a technical total loss to the owner, if the thing be taken 
from his free use and possession. Such are the common 
cases of total losses by embargoes, by captures, and by re¬ 
straints, and detainments of princes. The right to aban¬ 
don exists when the ship, for all the useful purposes of the 
voyage, is gone from the control of the owner; as in the cases 
of submersion, or shipwreck, or capture, and it is uncertain-* 
or the time unreasonably distant, when it will be restored 
in a state to resume the voyage ; or when the risk and ex¬ 
pense of restoring the vessel, are disproportioned to the 
expected benefit and objects of the voyage. All these ge¬ 
neral doctrines concerning abandonment have been entire¬ 
ly incorporated into our American law, and they exist to all 
essentia] purposes in the French jurisprudence. 0 

The case of Peele v. The Merchants' Insurance Compa¬ 
ny* contains a very elaborate review of the whole law of 
abandonment, and the conclusion is, that the right of aban¬ 
donment is to be judged of by all the circumstances of 
each particular case, and that there was no general rule 
that the injury to the 9hip by the perils insured against, 
must in all cases exceed one half her value, to justify an 
abandonment The law, as declared in the great cases 
before Lord Mansfield, of Goss v. Withers, Hamilton v. 
Mendes , and Mills v. Fletcher , has been acted upon for 
half a century, and their doctrine has never been shaken ; 
and the late case of M'lver v. Henderson c left the law on 
the subject of abandonment exactly where those cases had 
placed it. 


a Emerigon , tom. ii. 194—197. Pothicr , dts Asm. n. 1S1. 1S8. 
Gardiner ▼. Smith, 1 Johns. Cos. 141. Abbott v. Broome, 1 Caines * 
Rep. 292. Union Insurance Co. ▼. Robinson, 2 Caines ’ Rep. 280. 
Lee v. Boardman, 3 Mass. Rep. 238. Marine Insurance Co. v. 
Tucker, 3 Cranch's Rep. 357. Ches. Insurance Co. v. Stark, 6 
Cranck's Rep. £68. Peele v. Merchants’ Insurance Co. 3 Mason's 
Rep. 27. 

t b 3 Mason's Rep. 27. 
c 4 Mattie % Selto. 576. 
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The French ordinance of the marine confined abandon¬ 
ment to the five cases of capture, shipwreck, stranding, 
arrest of princes, and an entire loss of the subject insured. 
But the new commercial code has modified and enlarged 
the privilege of abandonment. It applies to the cases of 
capture, shipwreck, stranding with partial wreck, disability 
of the vessel occasioned by perils of the sea, arrest of a 
foreign power, or arrest on the part of the government of 
the insured after tiie commencement of the voyage, and a 
loss or damage of the property insured, if amounting to at 
least three fourths of its value/ The English and Ameri¬ 
can law of abandonment applies not only to those cases, 
but to every case where the perils covered by the policy 
have occasioned a loss, either of the subject, or of the 
voyage. It is understood, that mere stranding of the ship 
is not, of itself, to be deemed a total loss ; yet it may be 
attended with circumstances that will justify an abandon¬ 
ment, even though the hull of the ship should not be ma¬ 
terially damaged ; as if she be stranded where there are 
no me^ns of adequate relief, and the expense of the re¬ 
moval would exceed the value of the ship. The foreign 
writers distinguish innavigability from shipwreck, and there 
has been some difficulty as to the true definition of ship¬ 
wreck/ But the right to abandon does not turn upon any 


a Ord.de la Mar. art. 46. 
b Code de Commerce, art. 369. 

c There are two kinds of shipwreck : (1.) When the vessel sinki, 
or is dashed to pieces. (2 ) When shp is stranded, winch is, when 
she grounds, and fills with water. The latter may terminate in ship¬ 
wreck, or may not, and it depends on circumstances whether it will 
or will not justify an abandonment. The shades of difference be., 
tween shipwreck of the two kinds, and wreck absolute and partial, 
and stranding with and without wreck, are minutely stated by the 
French civilians. See Boulay Paty , tom. iv. p. 12—*14. 230, 231. 
and Ord. de la Mar. h. t. art. 46. which distinguishes between ship¬ 
wreck, wreck, and stranding. 
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definition, and the cases on the subject have been govern¬ 
ed by their own peculiar circumstances, connected with 
the property at the time, and with reference to the general 
principles and analogies of law. a 

The English rule is, that an abandonment, though right¬ 
fully made, is not absolute, but is liable to be controlled by 
subsequent events ; and that if the loss has ceased to be 
total before action, the abandonment becomes inoperative. 
The rule was suggested, but left undecided, in Hamilton v. 
Mendes , but it was explicitly declared and settled in subse¬ 
quent cases.* The English rule does not rest, however, 
without some distrust as to its solidity. It was much 
doubted in the House of Lords, by Lord Eldon, in Smith 
v. Robertson, e and every question as to the principle ex¬ 
pressly waived. Butin these United States a different rule 
prevails, and it is well settled in American jurisprudence, 
that an abandonment once rightfully made, is binding and 
conclusive between the parties, and the rights flowing from 


Innavigability, in the sense of insurance law, is when the vessel, 
by a peril of the sea, ceases to be navigable by irremediable misfor¬ 
tune: in turn Statum, qui providentia humana reparari non potest. 
The ship is relatively innavigable, when it will requite almost as 
much time and expense to repair her, as to build a new one. This is 
the doctrine of Targa and Emerigon, and of the judicial decisions 
which the latter reports. [Targa, ch. 54. p. 239. and ch. 60. p. 256. 
Emerigon , tom. i. 591—598.) Innavigability, when duly establish¬ 
ed, constitutes a total loss, and a right to abandon. When it is esta¬ 
blished by an official survey and report, ( procts verbaux ,) it creates a 
presumptio juris of innavigability, by a peril of the sea, against the 
insurer, and which he may contradict; but without such a survey 
which is required by the French ordinances, the presumption is juris 
el de jure against the insured, that the innavigability proceeded from 
inherent defects. Emerigon , tom. i. 577. 

a Wood v. L. and K. Ins. Co., 6 Mass. Rep. 479. Peele v. Mer¬ 
chants’ Ins. Co., 3 Mason’s Rep. 42, 43, 44. 

b Bainbridgev. Neilson, 10 East’s Rep. 329. Patterson v. Ritchie, 
4 Maule Hf Selw. 394. 
c 2 Doio’s Rep. 474. 
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it become vested rights, and are not to be devested by sub¬ 
sequent events. The right to abandon is to be tested by 
the actual facts at the time of the abandonment, and not 
upon the state of the information received.® The opinion 
of Lord Mansfield, in Hamilton v. Mendes , was very desti¬ 
tute of precision and decision on this point, and the Ame¬ 
rican rule is founded on principles of equity, and public 
convenience. The opposite doctrine, said a great autho¬ 
rity, 4 appeared to trench very much upon the true princi¬ 
ples of abandonment, and not to be supported by very 
exact or cogent analogies. The Court of Session in Scot¬ 
land, even went so far as to consider the right to abandon 
to depend merely upon the information at the time, and 
that if the right be exercised bona fide upon the state of 
(acts received, the transaction was closed and definitive, 
and was not to be opened or disturbed by any subsequent 
event, or any event of which the intelligence subsequently 
arrived/ 


a Church v. Bedient, 1 Caines' Cases in Error , 21. Depau V. 
Ocean Ins. Co., 5 Coiven s Rep. 63. Dutilh v. Gatliff, 4 Dallas' 
Rep. 446. Rhinelander v. Ins. Co. of Pennsylvania, 4 Cranch's 
Rep. 29 Marshall v. Delaware Ins. Co., ibid. 202. Lee v. Board- 
man, 3 Mass. Rep. 238. Wood v. L. and K. Ins. Co., 6 ibid. 479. 
Adams v. Delaware Ins. Co., 3 Binn. Rep. 287. Peele v. The Mer¬ 
chants’ Ins. Co., 3.Mason’s Rep. 27. 

b Story, J., S Mason's Rep. S7. 

a Smith v. Robertson, 2 Dow's Rep. 474. In the opinion in 
Peele v. The Merchants’ Insurance Company, it was observed by the 
court, in reference to the definitive nature of an abandonment, when 
once duly made, that it was “ no slight recommendation of the Ame¬ 
rican doctrine, that it stands approved by the cautious learning of 
Valin, the moral perspicacity of Pothier , and the practical and saga¬ 
cious judgment of Emerigon." But an observation of Valin , in the 
place referred to, makes me doubt whether he merited the eulogy in 
respect to that point; for he says, that though there should be infor¬ 
mation of a loss justifying the abandonment , yet, if the ship should 
be repaired by the care, and at the expense of the insurer, he thinks 
r he insurer would have a right to compel the insured to receive back 
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There is a material difference between an insurance on 
ship, and on cargo, and some confusion is introduced by 
blending the cases, but the essential principles of abandon¬ 
ment, with some variation, apply equally to each. A total 
loss of cargo may be effected not merely by its destruc¬ 
tion, but, in very special cases, by a permanent incapacity 
of the ship to perform the voyage, as when it produces a 
destruction of the contemplated adventure. A loss of the 
voyage for the season, or a case of retardation only, unless 
the cargo be of a perishable nature, does not amount to a 
total loss of the cargo.® It is only in particular cases that 
the loss of the voyage will be a ground of abandonment of 
the cargo. The goods are not so necessarily connected 
with the ship, that if the ship be lost, there must, of course, 
be a loss of voyage with respect to the goods. In Ger- 
non v. The Royal Exchange Assurance , 6 the ship was 
forced back by stress of weather, and the cargo found to 
be so damaged as not to be in a state to send on, and an 
abandonment was held good. There must be an actual 
total loss, or one in the highest degree probable, to justify 
an abandonment of the cargo. c In Hudson v. Harrison* 
it was admitted to be extremely difficult to deduce any 
general rule from the circumstances under which the in¬ 
sured has a right to abandon the cargo. It is a very en¬ 
tangled branch of the law of insurance. If the ship has 


the vessel and cargo, notwithstanding the abandonment, and put up 
with the payment of a partial loss. Valin's Com. tom. ii. 144. or 
lib. 3. tit. 6. art. 60. That opinion of Valin % I take to be heresy in 
American law, and it is pointedly condemned by Emerigon, tom. ii. 
195. 

a Anderson v. Wallis, 2 Mavle 8f Selto. 240. Everth v. Smith, 
ibid. £78. 

b 6 Taunt. Rep. 383. 

c Anderson v. Wallis, 2 Mauk Selto. 240. Hunt v. The Royal 
Exchange Assurance Company, 5 Mavle if Selto. 47. Wilson v. The 
Royal Exchange Assurance Company, 2 Campb . N. P • Rep . 624. 

d 3 Brod. if Bing. 97. 
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been lost, and the cargo materially damaged, the cases 
and text writers vary as to the right of the insured to aban¬ 
don, or whether he must send on the goods when half is 
saved, or a third, or a quarter. The doctrine of the old 
cases, that the insured may abandon when the voyage is 
lost, is narrowed. Every such loss will not justify it. A 
retardation is not sufficient. If the profits be reduced one 
half, it was said the owner was not bound to prosecute the 
voyage, but every case seems to rest on its own circum¬ 
stances. 

When a case proper for abandonment exists, and it be 
duly made, the underwriter cannot intercept the exercise of 
the right, and destroy its effect, by an offer to pay the amount 
of the repairs. In a case proper for abandonment, the in¬ 
sured may stand upon his rights uncontrolled by the un¬ 
derwriter, for the option to abandon rests with him, and 
not with the other party. He may elect to repair the 
damage at the expense of the insurer, even if it amounts 
to the whole value of the ship; and, on the other hand, he 
is not obliged, against his consent, to take the remnants 
and surplusses of a lost voyage, and claim under the policy, 
only the average or expenses incurred by the calamity. 
This is the more recent, and, I think, the more solid doctrine 
on the subject, and it is enforced with great strength in the 
case of Peele v. The Merchants' Insurance Company , which 
has so fully investigated and explained all the prominent 
points under this interesting title in the law of insurance. 

In Pole v. Fitzgerald , a decided in the Exchequer Cham¬ 
ber in the middle of the last century, on error from the K. 
B., it was held, after great discussion and consideration, 
that on an insurance of a ship for a voyage, it was not sufc 
ficient that the voyage be lost, if the ship was safe. It was 
declared, that the insurance was of the ship, and not of 


a Wilks' Rep. 641. 


Vor„ IIT. 
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the voyage, and the decision was affirmed in the House of 
Lords, notwithstanding Lord Mansfield made a very strong 
argument against it in his character of counsel.® After 
Lord Mansfield came into the Court of K. B., he intro¬ 
duced and established the doctrine which he had maintain¬ 
ed as counsel, that on the insurance of a ship for a speci¬ 
fied voyage, a loss of either the ship, or the voyage, was 
the same thing, and justified an abandonment. This, ac¬ 
cording to Lord Eldon, 6 was an act of the King’s Bench, 
reversing a judgment of the Exchequer Chamber, and the 
House of Lords. The case of Fitzgerald v. Pole, after 
having slept unnoticed and disregarded for half a century, 
was mentioned with respect, first in the Supreme Court of 
New-York, c and then in Hadkinson v. Robinson, d and more 
recently by Lord Ellenborough,* who intimated, that the 
loss of the voyage had nothing to do with the loss of the 
ship, and that it was well to resort to the good sense of the 
judgment in Pole v. Fitzgerald , to purify the mind from 
those generalities. It is settled, that a loss of the voyage 
as to the cargo is not a loss of the voyage as to the 
ship, for a policy on a ship is an insurance of the ship 
for the voyage, and not an insurance on the ship and 
the voyage. J And, under this qualification, I apprehend, 
the doctrine of the case of Manning v. Newnham to be 
the established doctrine, that if the ship be prevented by 
a peril within the policy from proceeding on her voyage, 
and the voyage be thereby lost, it is a total loss of ship, 
freight and cargo, provided no other ship can be procured 


a 5 Bto. P. C. 137—142. 
b i Dow's Rep. 359. 2 Dow's Rep. 477. 

c 1 Johns. Cas . 309. 
d 3 Bos. Pull. 388. 
e 2 Mault if Selw. 293. 

/ Alexander v. Baltimore Insurance Company, 4 Cranch's Rep, 
370. See also, 1 Mason's Rep. 343. 
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to carry on the cargo.* 1 It must be admitted, however, 
that the extreme variety, and apparent conflict of many of 
the cases on this subject of abandonment, arc enough to 
justify the complaint of Lord Eldon, that theie is as much 
uncertainty on this, as on any other branch of the law. 

It is understood to be a fixed rule, that if the ship and 
cargo be so injured by perils as to require repairs to the 
extent of more than half her value, the insured may aban¬ 
don ; for if ship or cargo be damaged so as to diminish 
their value above half, they are said to be lost. The rule 
came from the French law, and is to be found in the trea¬ 
tise Le Guidon , 6 where it is applied to the case of goods; 
and in respect to both ship and cargo, the rule has been 
incorporated into the French, English, and American juris¬ 
prudence/ There has been considerable discussion in the 
text books, as to the right to abandon, when a part only of 
the property insured is damaged above a moiety, or lost, 
and this will depend upon the manner in which it is in¬ 
sured. If the insurance be upon different kinds of goods 
indiscriminately, or as one entire parcel, it is then an insu¬ 
rance upon an integral subject, and an abandonment of 
part only cannot be made. But if the articles be separately 
specified and valued, it has been considered so far in the 
nature of a distinct insurance on each parcel, that the in¬ 
sured was allowed to recover as for a total loss of the 
damaged parcel, when damaged above a moiety in value. 
Mr. Phillips has suggested a doubt whether this distinction 


a Condc's Marshall , 585, 586. 
b Ch. 7. art. 1 and 9. 

c Valin , Com. tom, ii. 101 . Pothier, des Ass. n. 121. Goss v. 
Withers, 2 Burr. Rep. 68S. Gardiner v. Smith, 1 Johns. Cas. 141- 
Dickey v. N. Y. Ins. Co., 4 Cowen’s Rep. 222. Marcaidia v. The 
Chesapeake Ins. Co., 9 Cranck’s Rep. 39. Ludlow v. Columbian 
Ins. Co , 1 Johns. Rep. 335. Peters v. Phenix Ins. Co., 3 Serg. fy 
Raiole , 25. Wood v. L. and K. ins. Co, t 6 Mass, Rep. 479. Story, 
J., 3 Mason's Rep. 69. 
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be well founded. The rule was taken from the French 
treatises, and unless the different sorts of cargo be so dis¬ 
tinctly separated and considered in the policy, as to make it 
analogous to distinct insurances on distinct parcels, there 
cannot be a separate abandonment of a part of the cargo 
insured . 0 

The meaning of the words in the rule, “ one half of the 
value,” has been held to be, the half of the general market 
value of the vessel at the time of the disaster, and not her 
value for any particular voyage or purpose. The expense 
of the repairs at the port of necessity, is the true test for 
determining the amount of the injury, and such sum is to 
be taken as will fully reinstate the vessel, and, in general, 
with the same kind of materials of which she was com¬ 
posed at the time of the disaster. It has also been consi¬ 
dered, that the three objects of insurance, vessel, cargo 
and freight, stand on the same ground as to a total loss 
by a deterioration to more than one half of the value/ 

In ascertaining th value of the ship, and the quantum 
of expense or injury, difficulties have arisen, and they were 
fully discussed, and very clearly explained, in Peele v. The 
fiferchants ' 1 Insurance Company . c The valuation in the 
policy is conclusive in case of a total loss, but, in some re¬ 
spects, it is inapplicable for the purpose of ascertaining 
the quantum of injury in case of a partial loss of goods. 
The rule in that case, is to ascertain the amount of injury 
by the difference between the gross proceeds of the sound 
and damaged goods/ This is also the true rule as to the 
ship, though there is greater difficulty in the application. 


a Guerlain v. The Columb. Ins. Co., 7 Johns. Rep. 527. Deide- 
ricksy. Com. Ins. Co., 10 ibid. 234. Conde's Marshall, 800. Phil¬ 
lips on Insurance , 434, 435. Valin, tom. ii. 108. Pothier, h. t. No. 
121. 131, 132. Emerig. tom. ii. 214. Lt Guidon , eh. 7. sec. 8, 3. 
b Center v. American Ins. Co., 7 Coven's Rep. 504. 

.c 3 Mason's Rep . 70—78. 
d Johnson v. Shedden, 2 East's Rep. 581. 




Lecture XLV11L] OF PERSONAL PROPERTY. 277 

The value of (lie ship at the time of the accident, is the 
true basis of calculation. And with respect to the arbi¬ 
trary and fluctuating rule as to the allowance of one third 
new for old, there is no doubt of its application in cases of 
partial loss; but such a deduction is not allowed, and does 
not apply to cases of total loss. The reason of this allow¬ 
ance to the underwriter, of one third of the expense of the 
reparations is on account of th> better condition in which 
the ship is put by them, than she was when insured ; and, 
therefore, neither the reason of the rule, nor the rule itself, 
applies to the case of a ship suffering a partial loss on her 
first voyage, wh n she is new, and cannot be made better 
by repairs. The half value which auth riz- s an abandon¬ 
ment, is half the sum which the ship, if repaired, would 
worth, without any such deduction. 0 

Upon a valid abandonment, the master becomes the 
agent of the insurer, and the insured is not bound by his 
subsequent acts unless he adopts them. It is the same 
thing with the consignee of the cargo. It is the duty of 
the master, resulting from his situation, to act with good 
faith, and care, and diligence, for the protection and recove¬ 
ry of the property, for the benefit of whom it may eventually 
concern. In cases of capture he is bound, if a neutral, to re¬ 
main and assert his claim until condemnation, or the recovery 
be hopeless. His wages, and those of the crew, are a charge 
on the owner, and ultimately, in case of recovery, to be 
borne as a general average by all parties in interest. If 
the master purchases in the vessel, or ransoms her, the in¬ 
surer will be entitled to the benefit of the purchase or 


a Dupuy v. TheU. Ins. Co . 3 Johns. Cos. 182. Contra , Smith 
v. Bell, 2 Caines' Cases in Error , 153. Coolidge v. The Gloucester 
Ins. Co., 15 Mass . Rep. 341. Peele v. Marine Ins. Co., 3 Mason's 
Rep. 76,7J. The extent of loss, in the case of a ship, says Boulay 
Paty, is estimated by a comparison of the value in the policy, with 
the value at the place of loss, and not with the amount of the ex¬ 
pense requisite to repair. Corns de Droit Com. tom. iv. £52. 
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composition ; and, on the other hand, if the insured affirms 
the purchase of the master, it will be, at the option of the 
insurer, a waiver of the abandonment. The insurer can 
accept of the re-purchase of the master, as his constructive 
agent, and affirm the act, or he may leave it to fall upon 
the master.® 

It has been a very difficult and controverted question, 
whether an abandonment of the ship transferred the freight 
in whole or in part. It was finally settled in the jurispru¬ 
dence of New-York, that on an accepted abandonment of 
the ship, the freight earned previous to the disaster was re¬ 
tained by the owner, and apportioned pro rata itineris ; and 
that the h eight subsequently to be earned went to the in¬ 
surer on the ship. 6 In Pennsylvania, the language of the 
case of Armroyd v. The Union Insurance Company , c was 
that the entire freight, in such a case, w r ent on abandoment 
to the insurer of the ship. This litigious question has now 
been settled in England, precisely as it was settled in the 
year 1800, in this state ; and in Case v. Davidson f where 
ship and freight were separately insured, and each subject 
abandoned as for a total loss, it was adjudged that the 
abandonment of the ship transferred the freight subse¬ 
quently earned as incident to the ship.® The French juris- 


a Saidler & Ciaig v. Church, cited in 2 Caines ’ Rep. 286. United 
Ins. Co. v. Robinson, 2 Caines' Rep. 280. Jumel v. Marine Ins. 
Co. t 7 Johns. Rep . 412. Willard v. Dorr, 3 Mason's Rep. 161. 
Boulay Paty , tom. iv. 309, 310. 

h United Insurance Co. v. Lenox, 1 Johns. Cas. 377. 2 ibid. 44S. 
Davy v. Ha I let, 3 Caines' Rep . 20. 
c 3 Binney's Rep. 437. 

d 5 Maule if Selic. 79. S. C. affirmed on error, 2 Brod. <Sr Bing. 
379. 

e Mr. Benecke, Privciples of Indemnity , p. 408. after giving an 
interesting history of the progress of the question, concludes that the 
insurer on the freight, in case of an abandonment of that also, wil 
still have a personal claim on the owner for the freight subsequently 
earned, and which, but for the abandonment, would have belonged to 
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prudence on this subject, has been equally embarrassing 
and unsettled. The ordinance of 1681 had no texual re¬ 
gulation relative to freight, in cases of abandonment. It 
was left to the decisions of the tribunals, and they denied 
to the insurer on the ship any freight for the goods saved. 
Valin exposed the error, 0 and maintained that freight on 
abandonment, whether paid in advance or not, ought to 
go to the insurer. In 1778 it was settled at Marseilles, 
under the sanction of Emerigon, that freight was an acces¬ 
sory to the ship ; and in abandoning the ship, the freight 
acquired during the voyage went with it.® The ordinance 
of 1779 followed that doctrine, and declared that acquired 
freight already earned on the voyage, was insurable, and 
did not go with the ship on abandonment, but that the fu¬ 
ture freight to be earned on the goods saved, would go to 
the insurer, if there was no stipulation to the contrary in 
the policy, saving the wages of seaman and bottomry liens. 
The new code c declared that the freight of goods saved, 
though paid in advance, went, upon abandonment, to the 
insurer on the ship. The construction given to the code 
by the Royal Court at Rennes, in 182*2, in the case of 
Blaize v. The Company of General Assurance at Paris , 
was, that the future freight did not go to the insurer on the 
ship, but only the freight on the goods saved and already 
earned at the time of the loss. d 


him. Though the decision of Lenox and The United Insurance Co ., 
in this slate, had been in print for eighteen or twenty years, it seems 
to have been entirely unknown to the English Courts, and to Mr. 
Benecke, in 1824, though he has, in the course ofhis work, ransacked 
the local laws and ordinances of most of the petty as well as great 
commercial slates and cities of Europe. I should think it was almost 
time for Englishmen to find out that there is, in point of fact, a very 
cultivated system of commercial jurisprudence actually existing and 
in operation on this side of the Atlantic. 
a Com. tit. Fret. art. 15. art. 47. in fine, 
h Emerigon , tom. ii. 217—227. 
c Code dt Commerce f art. S8G. 
d Boulay Paly , tom. iv. S97—417. 
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(2.) Of the adjustment of partial losses. 

In an open policy the general rule is, that the actual or 
market value of the subject insured, is to be estimated at 
the time of the commencement of the risk. The object of 
inquiry is, the true value of the subject put at risk, and for 
which an indemnity was stipulated. 

There are two kinds of indemnity that may lawfully be 
obtained under a contract of insurance. The first is, to 
pay what the goods would have sold for if they had reach¬ 
ed the place of destination; and the value there consists of 
the prime cost and expenses of the outfit, the freight and 
expenses at the port of delivery, and the profit or loss 
arising from the state of the market. This species of in¬ 
demnity puts the insured in the same situation as if no loss 
had happened. The other kind of indemnity is, to pay 
only the first cost of the goods, and the expenses incurred; 
and this places the insured in the situation he was before 
he undertook the adventure. It annuls the speculation, 
and excludes the consideration of any eventual profit or 
loss. The first kind of insurance is, in the opinion of Mr. 
Benecke,® more conformable to the nature of mercantile 
transactions, and affords, in every case, an exact indemni¬ 
ty; but the second kind of insurance of goods is the one 
in practice in England, and other commercial countries. 

The actual or market value at the port of departure, 
may frequently be different from the invoice price, or prime 
cost, and when that happens, or can be ascertained, it is to 
be preferred/ In Gahn v. Broome, e the invoice price 
was adopted as the most stable and certain evidence of the 
actual value ; but in Le Roy v. United Insurance Compa¬ 
ny, d the invoice price was understood to be equivalent to 


a Treatise on the Principles of Indemnity in Marine Insurance* 

ch. 1. 

h Snell v. Delaware Ins. Co., 4 Dallas* Rep. 480. Carson v.Ma¬ 
rine Ins. Co., Wharton's Dig. 540. h. t. n. 205. 
c 1 Johns. Cos. 120. 
d 7 Johns. Rep. 343. 
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the prime cost, and that was commonly the market value 
of the subject at the commencement of the risk. The 
court, in that case, did not profess to lay down any gene¬ 
ral rule, but they, nevertheless, adopted the prime cost as 
being a plain, and simple, and, generally speaking, the 
best rule by which to test the value of the subject. The 
English Court of King’s Bench, in Usher v. Noble f pur¬ 
sued, in effect, the same rule, by estimating a loss on goods 
in an open policy, at the invoice price at the loading port, 
and taking with that the premium of insurance, and com¬ 
mission, as the basis of the calculation. 4 

If goods arrive damaged at the place of destination, the 
way to ascertain the quantity of damage, either in open or 
valued policies, is to compare the market price, or gross 
amountof the damaged goods, with the marketprice or gross 
amount at which the same goods w ould have sold if sound. 
But this mode of adjustment affords no perfect indemnity 
to the insured, for he has to pay freight for the goods as if 
they were sound, and which freight he cannot recover of 
the insurer. Various expedients have been suggested to 
remedy the inconvenience, and the true one is to insure the 
sum to be paid for the freight and charges at the port of 
delivery/ 

We have seen, in a former lecture, that an adjustment of 
a genera] average at a foreign port is conclusive; and it is 
equally so between the parties to the policy, and between 
the parties in interest in the adventure. It is the rule in all 
foreign countries for the underwriter to be bound by fo¬ 
reign adjustments of general average, unless there be a 
stipulation to the contrary in the policy, as is the case in 


a IS East's Rep. 639. 

b This is admitted in the French law. to afford all the indemnity 
that was stipulated by the policy. Bovlay Paty, tom. iv, p. 41, 4£» 
e Lewis v. Rucker, & Burr. Rep. 1167. Johnson v. Sheddoft* 
2 East's Rep. 5 81. Usher v. Noble, 1$ East's Rep* 630. Beneekt 
on Indemnity , 4S6. 
d Benecke on Indemnity , 17— 2S. 

Vol. III. 36 
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those of the insurance companies at Paris . 0 There is a 
material difference between the adjustment of a partial 
lose, and of a general average, since the former is adjusted 
according to the value at the time and place of departure 
of the vessel, and the latter according to the value at the 
foreign port . 4 And as in cases of partial loss, it is to be 
adjusted upon a comparison of the gross proceeds of the 
sound and damaged goods, the underwriter has nothing to 
do either with the state of the market, or with the loss on 
landing expenses, freight, and duty, accruing in consequence 
of the deterioration, for no premium is paid for those items, 
and all other modes of adjusting particular average, except 
that founded on the principle of the gross proceeds, are er¬ 
roneous . 6 In settling losses under the memorandum in the 
policy, which declares articles free of average under say five 
per cent., if a partial loss to an article be found, on survey and 
sale, to have been five per cent., the insurer pays the 
damages, and the expenses. If under five per cent, he 
pays nothing, and the insured hears the expenses. The 
expenses are like costs of suit, and fall upon the losing 
party. The expenses are not taken to make up the five 
per cent.* 

If extraordinary expense, and extra freight, be incurred in 
carrying on the cargo in another vessel, when the first one 
becomes disabled by a peril of the sea, the French rule is, to 


o Mollay , b. 2. cb. 6. sec. 16. 7 Mass. Rep. 970. 5 Cowtris 

Rep. 63. Beneeke on Indemnity , 381. 
b 1 Emerigon , 659. Ord. dt la Mar. tit. Du Jet. art. 6. 
c Beneeke on Indemnity, p. 426,427. 

d Ibid , p. 496. Mr. Beneeke, in ch. 0. has gone into particu¬ 
lar ealcnlatiojw on the subject of the adjustment of particular ave¬ 
rage, on every kind of expense or damage short of a total loss, and 
applied his principles to almost all the variety of cases that can arise, 
Und to his lucid explanations 1 must refer the student fora moreprac- 
<ie«l\ru3*Tedge of the subject. 
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charge the same upon the insurer of the cargo.® This 
question is left undecided in the English law, but in this 
country we have followed the French rule.* With respect 
to leakage, the rule, in cases free from special stipulation, 
is, that the insurer is not liable for waste occasioned by or¬ 
dinary leakage, and only for leakage beyond the ordinary 
waste, and produced by some extraordinary accident. The 
practice is, to ascertain, in each particular case, what 
amount of leakage is to be attributed to ordinary causes, 
or the fault of the insured, and what to the perils of the 
sea; and, in pursuing this inquiry, the season of the year, 
the nature of the articles, the description of the vessel, the 
length of the voyage, and the stowage, are all to be consi¬ 
dered.® 

An adjustment of a loss cannot be set aside or opened 
except on the ground of fraud, or mistake of facts not 
known. It is only prima facie evidence of the claim, and 
the party must have a full disclosure of the circumstances 
of the case before he will be concluded by it. In the lan¬ 
guage of Lord Ellenborough, they must all be blazoned to 
him as they really existed. 4 And in making the adjust¬ 
ment, in the case of a partial loss, the rule is to apply the 
old materials towards the payment of the new, and to allow 
the deduction of the one third new for old upon the ba¬ 
lance. In England, if the injury be sustained, and the re¬ 
pairs made when the vessel is new, no deduction of new 
for old is made; because the vessel being new, it is not 
supposed that she is put in better condition by the repairs. 


a Emerigon, tom. i. 429—48S. Code de Commerce , No. S91.393. 
b Mumford v. The Commercial Ins. Co., 5 Johns. Rep. 262. 
Searle v. Scovell, 4 Johns. Ch. Rep. 218. Dodge r. The Marine 
Ins. Co., 17 Mass . Rep. 471. 

c Phillips on Insurance, p. 348, 247. MUler on Insurance, 1S2. 
2 Palin, 14. 80. 83. Emerigon , vol. i. 391. 

d Dow v. Smith, 1 Cotnej’ Rep. 92. Shepherd v. Chewier, i 
Campb. A*. P. Rep. £7$. Steel v. Lacy, 3 Trtiot . Rep. £88. 
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But in New-York that distinction has not been adopted, 
and the deduction of one third new for old is made, whe¬ 
ther the vessel be new or old.® 

In consequence of the general permission in the policy 
for the insured to labour for the recovery of the property, 
the insurer may be rendered liable for the expenses in¬ 
curred in the attempt to recover the lost property, in addi¬ 
tion to the payment of a total loss.* It has been a ques¬ 
tion much contested in the French tribunals, whether the 
insurer can, in cases distinct from the above stipulation, be 
held chargeable at the same time, and cumulatively, with 
the amount of an average, and also with the amount of a 
subsequent total loss, in the same voyage. This is said to 
be contrary to all principle, and the elements of the con¬ 
tract; and it was decided in the Court of Cassation, in 1823, 
after great litigation, that the insurer was not holden be¬ 
yond the amount of his subscription, and for which he re¬ 
ceived a premium, notwithstanding the prior partial and 
the subsequent total loss. 6 


a Dunham v. Com. Ins. Co., 11 Johns. Rep . 315. Byrnes v. Na¬ 
tional Ins. Co. 1 Cowen’s Rep. 265. 

h 1 Caines' Rep. 284. 450. 7 Johns. Rep. 62. 424. 433. 4 Taunt. 
Rep. 967. Emerigon has taken notice of this stipulation in the Eng¬ 
lish policies, by means of which the insurer may become chargeable 
beyond the amount of bis subscription; and there is tbe same stipula¬ 
tion, by which they may be so charged, in the policies, at Antwerp, 
Rouen, Nantes and Bordeaux; and there is the same clause in the 
formula given by Loccenius. In the form used at Marseilles there is 
no such clause, and without such clause, and as a general rule, the 
insurer is not chargeable beyond his subscription. But with such a 
special clause, Yalin and Emerigon both agree, that the expense must 
be borne by the insurer, though it go beyond the effects recovered. 
This, however, is denied by Boulav Paty, who insists that the sum sub¬ 
scribed limits all claim upon the insurer. 1 Emerigon, 484. 2 

Emerigon, 202—219. Valin's Com. tom. i». 09. Boitlay Paty, tom. 
iv. 312, 913. 

c Kermet v. la Compagnie Royale <FAssurance, reported in tbe 
Journal He Cassation, 1823, and quoted at large in Boiitay Paty, 
tom. iv, 616-^5^2. And See also ibid. p. 274-^-279. 
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(3.) Of the return of premium. 

The premium paid by the insured is in consideration of 
the risk which the insurer assumes ; and if the contract of 
insurance be void ab initio, or the risk has not been com¬ 
menced, the insured is entitled to a return of premium. If 
the insurance be made without any interest whatsoever in 
the thing insured, and this proceeds through mistake, mis¬ 
information, or any other innocent cause, the premium is 
to be returned. So, if the insurance be made with short in¬ 
terest, or for more than the real interest, there is to be a 
rateable returp of premium. If the risk has not been run, 
whether it be owing to the fault, pleasure, or will of the in¬ 
sured, or to any other cause, the premium must be return¬ 
ed, for the consideration for which it was given fails.® If 
the vessel never sailed on the voyage insured, or the policy 
became void by a failure of the warranty, and without fraud, 
the policy never attached *, but if the risk has once com¬ 
menced, though the voyage be immediately thereafter 
abandoned, there is to be no return or apportionment of 
premium. And if the premium is to be returned, it is the 
usage in every country, where it is not otherwise expressly 
stipulated in the policy, for the insurer to retain one half 
per cent, by way of indemnity for his trouble and concern 
in the transaction. 6 

. The insurer retains the premium in all cases of actual 
fraud on the part of the insured, or his agent. c So, if the 
trade be m any respect illegal, the premium cannot be re- 
claimed.** If the voyage be divisible, there may be an 


« Stevenson v.tSnow, 3 Burr. Rep. 1237 Tyrie v. Fletcher, Cowp. 
666. 6 Term Rep. 156. arg. Holmes v. U. Ins. Co. £ Johns. Cos. 

329. Taylor v. Sumner, 4 Mass. Rep 56. 

h Emcrigon, tom. ii. 154. Phillips on Insurance , 503. Code de 
Commerce, art. 349. Hendricks ▼. Com. Ins. Co. 8 Johns. Rep. I. 

c Tyler v. Hern, Park on Insurance , 285. Chapman v. Fraser, 
Marshall on Insurance, 652. 

d March ▼. Abel, 3 Bos. Pull. 35. Van Dyck v. Hewitt, 
J East's Rep. 96. 
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apportionment of the premium, and if the risk as to the 
one part of the voyage has not commenced, the premium 
may be proportionably retained. But the premium cannot 
be divided and apportioned, unless the risks were divisible 
and distinct in the policy. If the voyage and the premium 
be entire, there can be no apportionment. It is requisite 
that the voyage, by the usage of trade, or the agreement 
of the parties, be divisible into distinct risks ; and, in that 
case, if no risk has been run as to one part, there may be 
an apportionment of premium.® 

The French code provides for the apportionment of pre¬ 
mium, in the case of an insurance on goods, when part of 
the voyage has not been performed.* M. Le Baron Locre, 
in his commentary upon this article, vindicates it by very 
ingenious reasoning, which M. Boulay Paty c thinks, how¬ 
ever, does not remove the difficulty, and he contends, that 
such a provision is contrary to a principle of the contract, 
that when the risk has once commenced, the right to the en¬ 
tire premium is acquired. 

IV. Of the writers on insurance law. 

I have now finished a survey of the leading doctrines of 
marine insurance, which is by far the most extensive and 
complex title in the commercial code. There is no branch 
of the law that has been more thoroughly investigated, 
and more successfully cultivated in modern times, not only 
in England, but upon the European continent. Maritime 
law, in general, partakes more of the character of interna¬ 
tional law, than any other branch of jurisprudence; and I 
trust I need not apologise for the free use which has been 


a Stevenson v. Snow, 8 Burr. Rep. 1S37. Long v. Allen, Mar¬ 
shall on Insurance, 860. Donath v. Ins. Co. of N. A., 4 Dallas's 
Rep 468. Ogden v. Firem. Ins. Co., 1£ Johns. Rep. 114. Phil¬ 
lips on Insurance , 503—510. 
b Code dt Commerce , art. 356. 

c Cows de Droit Commercial Maritime, tom. iv. 98, 90. 
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made, for the purpose of illustration, not of English au¬ 
thorities only, but of the writings of other foreign lawyers, 
and the decisions of foreign tribunals, relative to the va¬ 
rious heads of the law merchant. I am justified, not only 
by the example of the most eminent of the English law¬ 
yers and judges, but by the consideration, that the law 
merchant is part of the European law of nations, and 
grounded upon principles of universal equity. It pervades 
every where the institutions of that vast combination of 
Christian nations, which constitutes one community for 
commercial purposes, and social intercourse; and the in¬ 
terchange of principles, and spirit, and literature, which 
that intercourse produces, is now working wonderful im¬ 
provements in the moral and political condition of the hu¬ 
man race. 

The general principles of insurance law rest on solid 
foundations of justice, and are recommended by their pub¬ 
lic utility ; and yet it is a remarkable fact, that none of the 
nations of antiquity, though some of them were very com¬ 
mercial, and one of them a great maritime power, appear 
to have used, or even to have been acquainted, with this 
invaluable contract.® It was equally a stranger to the 
early maritime codes compiled on the revival of arts, learn¬ 
ing, and commerce, at the conclusion of the middle ages. 
The Consolato del Mare , the law r s of Oleron, and the laws 
of the Hanseatic association, were all silent upon the sub¬ 
ject of the contract of insurance. The first allusion to it 
is said to have been made in the latter part of the fourteenth 
century, and where we should not, at that early age, have 
first expected to find it; in the laws of Wisbuy, compiled in 
the Teutonic language, on the bleak shores of an island 
in the middle of the Baltic sea. 4 It is so necessary a con- 


a Bynkershoeck and Emerigon both agree, that the contract of 
insurance was not to be found in the Roman law, though some traces 
of it have been supposed to be perceived in the Roman history. 
Jlynk. Qt last. J. Pub. lib. 1. c.fil. Emerigon, des Ass. Pref. 
b The allusion to marine insurauce in art. 60. of the Laws of 
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tract, that Valin concludes, maritime commerce cannot 
well be sustained without it, for no prudent ship-owner 
would be willing to risk his own fortune, and that of others, 
on an unprotected adventure at sea. The business of un¬ 
covered navigation or trade, would be spiritless or pre¬ 
sumptuous. The contract of insurance protects, enlarges, 
and stimulates maritime commerce ; and under its patron¬ 
age, and with the stable security which it affords, com¬ 
merce is conducted with immense means, and unparalleled 
enterprise over every sea, and to the shores of every 
country, civilized and barbarous. Insurers are societies 
of capitalists, who are called by their business to study,, 
with profound sagacity, and with exactness of calculation, 
the geography and navigation of the globe, the laws of the 
elements, the ordinances of trade, the principles of inter¬ 


buy, is so obscure or equivocal, (hat the most celebrated jurists have 
differed in opinion, as to the origin of the contract. Cleirac , in bis 
commentary on that article of the Laws of Wisbuy, applies it di¬ 
rectly to insurances; and he had studied that compilation thoroughly, 
for he translated it into French, from the old German, or Tudesqut 
language, in which the code had been preserved to his day. In the 
collection of Sea Laws, published at London under Queen Anne, 
the article, as translated, applies to marine insurance. Emerigon, 
also, in the preface to his treatise, gives that construction to the ar¬ 
ticle, and he and Cleirac are great authorities on the point. On the 
other hand, Emerigon admits that Stvpmannus, Gibalinus, Ansaldus 
and Casaregis, would not allow that the use of insurances was intro¬ 
duced into commerce until towards the fifteenth century ; and Valin 
intimates, that the contract of insurance came from the Italians, and 
passed from them to the Spaniards, Dutch, and other commercial 
nations. Malynes, as early as 1622, traced the practice of insurance 
from Claudius Caesar to the inhabitants of t Meron, and then to Ant¬ 
werp and London. Cleirac's les Us et Coutumss de la Mer, p. 155. 
Malynes ’ Lex Mercatoria, part 1 105. Emerigon, TraiHdes Ass. 
Pref. Valin's Com. tom. ii. 27. Bynkershoeck said, he had no evi¬ 
dence that the contract of insurance was in use in Holland in the 
fifteenth century, though he found it to have been in established use 
by the middle of the following century. Qluast, J. Priv. lib. 4. ch. 1* 
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national law, and the customs, products, character and in- 
stitutions of every country, where tide waters roll, or winds 
can wait the flag of their nation.* 

Many of the states and great commercial cities of Eu¬ 
rope, in the early periods of modern history, made and 
published ordinances relating to insurance, and most of 
them have been collected in Magen's Essay on Insurance. 
published in 1755. The most important of these compi¬ 
lations, were the ordinances of Barcelona, Bilboa. Flo¬ 
rence, Genoa, Antwerp, Rotterdam, Amsterdam. Copen. 
hagen, Stockholm, and Koningsberg, as well as royal ordi¬ 
nances of the kings of France, Spain and Portugal. They 
are authentic memorials of the prosperity of commerce, 
and evidence of the early usages in respect to a contract 
governed by general principles of policy and justice. We 
may also refer to the decisions of the Rota of Genoa, (of 


a The French lawyers have described the contract of insurance in 
strong and eloquent language. Cest une espece dejeu , said Enieri- 
gon, truly and gravely ; qui exige bcaucoup de prudence de la part de 
ceux qui s’y adonnent. Ilfaut faire Vanalyse des hazards, et posse- 
dcr la science du calcul des probabilities ; prevoir les ecueils de la mer t 
et ceux de la mauvaise foi; ne pas perdre de vue les cas insotileset ex¬ 
traordinaire# ; combiner le tout, le compareravec le taux des primes, et 
juger quel sera le resultat de Vensemble . But the French counsellors 
of state, Messrs. Corvetto, Begouen and Maret, in their report to the 
legislative body, on the 8th September, 1807, declared, that Ce beau 
contraiest le noble produit du genie de Vhomme , et le premier garani 
du commerce maritime. II a consults les saisons; il a porU ses re¬ 
gards sur la mer; il a interrogt ce terrible eliment; il en ajugt Vin- 
constance ; il en a presenti les orages ; ila epie la politique ; il a re- 
connu les portes et les cotes des deux mondes ; il a tout soumis a des 
calcvls savans , a des theories approximates , et il a dit au commer- 
cant habile ; au navigateur intrepide : certes il y a des desastres sur 
lesquds Vhumanite ne peul que gemir ; mais quant a votre fortune al- 
lez, francissez les mers , deployez votre activity et votre Industrie : Je 
me charge dc ros risques. 

Vol. III. :;? 
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which so much use is made by Roccus,) to show how early 
and extensively insurance questions became a source of 
litigation and topic of discussion in the courts of justice.® 
But without dwelling upon these historical views, my ob¬ 
ject at the close of this lecture is, merely to direct the at¬ 
tention of the student to the character and value of the 
most distinguished works, which have elevated and adorned 
this branch of the law. 

The earliest work extant on insurance, is the celebrated 
French treatise entitled Le Guidon. It was digested and 
prepared some centuries ago, by a person whose name is 
unknown, for the use of the merchants of Rouen. It was 
published by Cleirac in 1671, in his collection entitled, Les 
Us et Coutumes de la Mer ; but it was a production of a 
much earlier date, and it contains decisive evidence, that 
the law of insurance had become, in the sixteenth century? 
a regular science. Emerigon viewed it as containing the 
true principles of nautical jurisprudence, and was valuable 
for its wisdom, and for the great number of principles and 
decisions which it contained; and when Cleirac gave to 
the world his revised and corrected edition of the Le Gvx- 
don , he regretted that he was not able to rescue from obli¬ 
vion the name of an author, who had conferred signal ho¬ 
nour on his country, by the merit and solidity of his pro¬ 
duction, though it wanted the taste and elegance of later 
ages. fr 

The treatise of Roccus on insurance, has been univer¬ 
sally regarded as a text book of great authority. He was 
an eminent civilian and judge at Naples, and published his 


a Those decisions, under the title of Lecisiones Rota Genua de 
Mercatura , are contained in the voluminous compilation, which in¬ 
cludes the works of Santerna and of Straccha, and was published at 
Amsterdam in 1669. They amount to 215 decisions, and many of 
them relate to insurance questions, and they settled principles which 
govern at this day. 

b Chirac's pref. to Le Guidon. 
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work in 1055; and Mr. Ingersoll, the American translator, 
perceives an analogy between the treatises of Jloccus and 
Littleton’s tenures. That analogy does truly exist in the 
sound logic, admirable precision, and vast power of com¬ 
pression, which are displayed throughout his works. He 
made free use of the treatises of Santerna and Straccha 
on insurance law, and gave authority to those very credi¬ 
table productions of the latter part of the sixteentli cen¬ 
tury.® Bynkershoeck has devoted the fourth book of his 
Qurestiones Juris Privati to the contract of insurance. 
Jt constitutes a large treatise, which discusses, with his usual 
freedom of thought and expression, almost every impor¬ 
tant branch of the law of marine insurance. His work, 
which occasionally refers to the Roman law, is almost en¬ 
tirely grounded on Dutch edicts, and judicial decisions in 
the courts of Holland. It is essentially a collection of re¬ 
ports of cases adjudged in the Dutch courts, and I do not 
perceive that he ever refers to the decisions of the Rota of 
Genoa, or to the writings of Santerna, Straccha, or Roccus, 
which were before his eyes. Such reserve, or proud dis¬ 
dain of foreign illustration and aid, detracts greatly from 


a The treatise of Santerna , a Portuguese lawyer, Dc Assecuru- 
tionibus et Sponsionibus Mercatorum, and the larger and later work 
of Straccha of Ancona, De Assecurationibus , equally abound in re¬ 
ferences throughout the body of their works, to the civil law and the 
early civilians. The latter is essentially the groundwork of the trea¬ 
tises of Roccus, and yet both Straccha and Santerna are rudely 
termed, by Bynkershoeck, semi-barbarous writers though they were 
familiar not only with the Roman law, but with the Roman classics. 
Emerigon and Valin make free use of the works of these authors, as 
they do also of the commercial discoursesof Casaregis , who is, with¬ 
out contradiction, as Valin says, (Com. sur Ord. Pref.) the best of all 
the writers whom he had enumerated, and he had already mentioned 
Cleirac, Straccha, Stypmannus, Loccenius, Kuricke, Peckius, Vin- 
nius, and Weysten. Casaregis has also received the highest and 
warmest eulogy from the learned and eloquent author of the article 
No. 10 , in the North American Revieir , vol. 7. p. 323. 
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the scientific character, and liberal temper of the work. 
But we proceed to the mention of authors, by whose 
learned labours the utility of all preceding treatises on in¬ 
surance was superseded, and their fame and lustre eclipsed. 

Valin’s copious commentary upon that part of the ordi¬ 
nance of Louis XIV. which relates to insurance, is deserv¬ 
ing of great attention, and it has uniformly and every where 
received the tribute of the highest respect, for the good 
sense, sound learning, and weight of character which are 
attached to his luminous reflections. Pothier’s essay on in¬ 
surance is a concise, perspicuous, accurate, and admirable 
elementary digest of the principles of insurance, and it con¬ 
tains the fundamental doctrines and universal law of the 
contract. But the treatise of Emerigon very far surpasses 
all preceding works, in the extent, value, and practical ap¬ 
plication of his principles. It is the most didactic, learned, 
and finished production extant on the subject. He pro¬ 
fessedly carried his researches into the antiquities of the 
maritime law, and illustrated the ordinances by what he 
terms the jurisprudence of the tribunals; and he discussed 
all incidental questions, so as to bring within the compass 
of his work a great portion of international and commer¬ 
cial law, connected with the doctrines of insurance. In 
the language of Lord Tenterden, no subject in Emerigon 
is discussed without being exhausted, and the eulogy is as 
just as it is splendid. Emerigon was a practical man, who 
united exact knowledge of the details of business with man¬ 
ly sense and consummate erudition. He was a practising 
lawyer at Marseilles, for perhaps forty years, and the purity 
of his private life corresponded with the excellence of his 
public character. Valin acknowledges that he owed some 
of the best parts of his work to the genius and industry of 
that eminent civilian, who gratuitously pressed upon him, 
with a cordiality and disinterestedness almost without ex¬ 
ample, a rich collection of materials, consisting of decisions 
and authorities, suitable to illustrate and adorn the juris¬ 
prudence of the commentary. It would be difficult to pe¬ 
ruse the testimonv which Valin has so frankly borne to the 
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moral as well as literary and professional accomplishments 
of Emerigoii, without being sensibly touched with the ge¬ 
nerosity of the friendship of those illustrious men. 

Since the renovation of the marine ordinance of Louis 
XIV., in the shape of the commercial code of France of 
1807, there has arisen a host of commentators, such as the 
Baron Locre, Pardessus, Laporte, Delvincourt, Toullier, 
and Boulay Paty, of various and unequal merit. Toullier, 
though already quite voluminous, has not as yet touched 
on the commercial code. On the law of insurance I would 
select and recommend Boulay Paty, as the latest and best 
writer. He has explained and illustrated every part of the 
code, but devoted nearly half of his voluminous work to 
the single head of insurance, and he has treated the sub¬ 
ject very much in the style of Emerigon. He has trodden 
in his footsteps, adopted his copious learning, applied his 
principles with just discrimination, and given us a complete 
treatise on every branch of insurance, according to the 
order, and under the correction of the new code. 

The first notice of the contract of insurance that appears 
in the English reports, is a case cited in Coke’s Reports , a 
and decided in the 31st of Elizabeth ; and the commercial 
spirit of that age gave birth to the statute of 43d Elizabeth, 
passed to give facility to the contract. But the law of in¬ 
surance received very little study and cultivation for ages 
afterwards; and Mr. Park informs us that there were not fortv 
cases upon matters of insurance prior to the year 1756, 
and even those cases were generally loose nisi prius notes, 
containing very little information or claim to authority. 
From that time forward, the decisions of the English courts 
on insurance assumed new spirit and vigour, and they de¬ 
serve to be studied with the utmost application. When 
Sir William Blackstone published the second volume of 
his Commentaries, Lord Mansfield had presided in the 
Court of King’s Bench for nearly ten years, and in that 


a 6 Coke's Rep. 47. h. 
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short space of time the learning relating to marine insu¬ 
rance had been so rapidly and so extensively cultivated, 
that he concluded that if the principles settled were well 
and judiciously collected, they would form a very com¬ 
plete title in the code of commercial jurisprudence. Mr. 
Park (now a judge of the Court of King’s Bench) took 
the suggestion, and published his System of the Law of 
Marine Insurances in 1786, and he had the advantage of 
the labours of the whole period of Lord Mansfield’s judi¬ 
cial life ; and the decisions are collected and digested with 
great copiousness, erudition, and accuracy. He extracted 
all that was valuable from the compilations of Malynes, 
Molloy, Magens, Beawes, and Weskett; and he had the 
good sense and liberality to enrich his work with the ma¬ 
terials of those vast and venerable repositories of commer¬ 
cial learning, the Le Guidon, the foreign ordinances, and 
the writings of Roccus, Bynkershoeok, Valin, Pothier, and 
Emerigon. 

About the time that Park published his treatise, the 
Elements of the Law relating to Insurances , by Mr. Mil¬ 
ler, a Scotch advocate, appeared at Edinburgh. He evi¬ 
dently compi ltd his woik without any knowledge ol the 
cotemporay publication of Mr. Park *, and though the Eng¬ 
lish cases are not so extensively cited and examined by 
him, he supplied the deficiency by a digest of cases in 
Scotland; and he appears to have been equally familiar 
with the continental civilians, and to have discussed the 
principles of insurance with uncommon judgment and free¬ 
dom of inquiry. Since the publication of Miller’s trea¬ 
tise, no work appeared in Scotland on the subject of insu¬ 
rance, until Mr. Bell took a concise view; of that, as well 
as of other maritime contracts, in his very valuable Com¬ 
mentaries ; and he states that since the period of 1787 the 
mercantile law of Scotland has been making rapid strides 
towards maturity. 

The treatise of Park had passed through five editions, 
when Mr. Marshall published, in 1802, his Treatise on 
the Law of Insurance. It contains a free and liberal 
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discussion of principles, and it is more didactic and ele¬ 
mentary in its instruction than the work of his predecessor, 
but it abounds with citations of the same cases at West¬ 
minster, and a reference to the same learned authors in 
France and Italy. Mr. Park is entitled to the superior and 
lasting merit of being the artist who first reduced the Eng¬ 
lish law of insurance to the beauty and order of a regular 
science, and shed upon it the rays of foreign genius and 
learning. The American edition of Marshall, by Mr. Condy, 
is greatly to be preferred to any other edition, and even 
that improved work is now in a considerable degree super- 
ceded by Mr. Phillips’ Treatise on the Law of Insurance , 
published at Boston, in 1823. This author has very dili¬ 
gently collected and ingrafted into his work the substance 
of all the American cases and decisions on insurance, which 
had been accumulating for a great number of years. In 
that view it is an original work of much labour, discrimina¬ 
tion, and judgment, and of indispensable utility to the pro¬ 
fession in this country. 

The treatise of Mr. Benecke on the Principles of Indem¬ 
nity in Marine Insurance , may be considered as an origi¬ 
nal work of superior merit, written by a business man, on 
the most useful and practical part of the law of insurance. 
It contains great research, clear analysis, strong reasoning, 
and an accurate application of principles, and was intend¬ 
ed for the use of the merchant and ship owner, as well 
as of the practising lawyer. The work was the result of 
many years’ study, researches and experience; and the 
public expectation of its value, from the well known cha¬ 
racter and ability of the author, had been highly raised, a 
long time before the publication.* 1 


o The treatise of Mr. Benecke was publFhed in 1824, and yet in 
Jacobsen’s work on the Lares of the Sea , published at Altona, in 1814, 
he speaks of this treatise, by its title, as being in preparation by a 
master hand. 





LECTURE XLIX. 


OF MARITIME LOANS. 


The contracts of bottomry and respondentia arc mari¬ 
time loans of a very high and privileged nature, and they 
are always upheld by the Admiralty with a strong hand, 
when entered into bona fide , and without any suspicion of 
fraud. The principle on which they are founded and sup¬ 
ported is of great antiquity, and penetrates so deeply into 
it, that Emerigon says its origin cannot be traced. It was 
borrowed by the Romans from the laws of the ancient 
Rhodians, and it is deeply radicated in the general mari¬ 
time law of Europe, from which it has been transplanted 
into the law of this country. The object of hypothecation 
bonds is to procure the necessary supplies for ships which 
happen to be in distress in foreign ports, where the master 
and owners are without credit, and in cases in which, if as¬ 
sistance cuuid not be procured by means of such instru¬ 
ments, the vessels and their cargoes must be left to perish. 
If the lender of money on a bottomry or respondentia bond, 
be willing to stake the money upon the safe arrival of the 
ship or cargo, and to take upon himself, like an insurer, the 
risk of sea perils, it is lawful, reasonable and just, that he 
should be authorized to demand and receive an extraordi¬ 
nary interest to be agreed on, and which the lender shall 
deem commensurate to the hazard he runs. 0 


a Dig. 22. 2. De nautico fanore. Code y 4. S3. Ibid. Emeri- 
gon, h. t. ch. 1. sec. t. has collected all that the Roman law had said 
on the subject. See also Lord Stowell, in the case of The Alexander, 

1 Dodson’s Adm. Rep. 278. The Augusta, ibid. 283. The Hero. 

2 ibid. IS 9. 

Vol. Ill. 
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A bottomry bond is a loan upon the ship and freight, 
and is in the nature of a mortgage, and covers the whole 
freight of the voyage, from the port of departure to the 
port of destination. A respondentia bond is a loan upon 
the pledge of the cargo, though an hypothecation of both 
ship and cargo may be made in one instrument; and, in 
some cases, it is only a personal obligation on the borrower, 
and is not a specific lien on the goods, and amounts, at most, 
to an equitable lien on the salvage, in case of loss.® The 
condition of the loan is the safe arrival of the subject hy¬ 
pothecated, and the entire principal as well as interest is 
at the risk of the lender during the voyage. It may be 
defined to be an agreement by which the lender lends mo¬ 
ney to the borrower, upon condition that if the subject 
pledged be lost, by a peril of the sea, the lender shall not 
be repaid, except to the extent of what remains; and if 
the subject arrives safe, or if it shall not have been injured, 
except by its own defect, or the fault of the master or ma¬ 
riners, the borrower must return the sum borrowed, toge¬ 
ther with the maritime interest agreed on. This is the de¬ 
finition of the contract given by Pothier ; 6 and it was taken 
from the Roman laws, and has been adopted by Emeri- 
gon, and he says the definition is given in nearly the same 
terms by all the maritime jurists. 6 

Money may also be lawfully loaned at any rate of inte¬ 
rest, upon the mere hazard of a specific voyage, to be 
mentioned in the contract, without any security either upon 
the ship or cargo. But this last species of maritime loan, 
depending upon the event of the voyage, has a tendency 
to introduce wagering and usurious contracts, and it has 
been restrained in England, by the statute of 19 Geo. II. c. 
37, as to East India voyages. If the borrower has no ef- 


a Busk v, Fearon, 4 East's Rep. SI9. 
b Contrat a la grosae , n. 1. 

c Emcrigcn. Trails dcs Contrats « la grosse , ch. 1. sec. £. 
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fects on board, or, having some, he borrows much beyond 
their value, it will afford strong ground to suspect fraud, 
and that the voyage will have an unfortunate end.* Such 
loans were entirely suppressed in France, by the marine 
ordinance of 1681. They were considered to be wagers, 
in the form of bottomry contracts ; and it was declared, 
that, in case of loss, the borrower upon goods should not 
be discharged without proving that he had goods on board 
at the time of the loss, on his own account, to the amount 
of the sum lent* The same prohibition was continued in 
the commercial code, and the loan on bottomry or at re¬ 
spondentia is valid to the extent only of the value of the’sub- 
ject matter on whicli the loan is effected/ Sergeant Mar¬ 
shall says,* that there is no common law decision that sanc¬ 
tions such a loan, and lie considers it to be a gambling con¬ 
tract. The weight of authority is, however, in favour of the 
validity of these maritime loans, where nothing is hypotheca¬ 
ted.® The lender runs the risk of the voyage, and receives 
extraordinary interest by wav of compensation. The con¬ 
tract is not usurious, for the principal loaned is put at 
1 isk/ 

The general rule is, that the power of the master to take 
up money upon bottomry or respondentia, exists only after 
the voyage lias commenced, and is to be exercised in some 
foreign port where the owner does not reside/' But it is 
not indispensable to the validity of an hypothecation bond, 


a Caaaregis , dis. 62. n. 7. Guidon, ch. 19. sec. 10. 
b Ord. de la Mar. tit. des controls a grosse nventure. arr. 14. ibid. 
art. 3. 

c Code de Commerce , art. 317. 

d Conde's Marshall , vol. ii. 745. 

e 2 Blacks. Com. 459. Molloy, b. 2. ch. 10. sec. 13. 

/ Soome v. GL?en, 1 Sid. Rep. 27. 

g Conde's Marshall, vol. ii. 741. b. c. Reade v. Corn. Ins. Co. 
3 Johns. Rep. 360. 1 Emerigon, tom. ii. 424. 43B. Code dc Com¬ 

merce, art. 321. 
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that the ship or cargo should be in a foreign port. The 
Jaw does not look to the mere locality of the transaction. 
If forced into a port of the same country in which the 
owner resides, the master may hypothecate the ship and 
cargo, in a case of extreme necessity, and when he had no 
opportunity or means, or it was extremely difficult, to com¬ 
municate with the owners. Occasions may arise in which 
the different ports of the same country may be as much 
separated and cut off from all communication with each 
other, as if they were situated in distant parts of the 
globe.® 

There is great analogy between the contracts of bottom¬ 
ry and insurance. They are frequently governed by the 
same principles, though each of them has a character pe¬ 
culiar to itself. They contribute in different proportions 
to the facility and security of maritime commerce ; but the 
immense capitals now engaged in every branch of com¬ 
merce, and the extension of marine insurance, has very es¬ 
sentially abridged the practice of such loans. The neces¬ 
sity of the loan must be shown, and that the master had no 
other means of raising the money at marine interest; and 
when that fact is established, the misapplication of it by the 
master, without the knowledge and assent of the lender, 
will not affect its validity.* The marine interest depends 
entirely upon the risk, and therefore if the proposed voy¬ 
age be abandoned before the risk has attached, the con¬ 
tract is turned into a simple and absolute loan at ordinary 
legal interest. After the voyage has commenced, and the 
loan has been for a moment at hazard, though the vessel 
be shortly forced back, by the perils of the sea, into the 
port of departure, and the voyage broken up, the lender is 
entitled to his principal, with the marine interest, for the 
whole had been put at hazard.® The same principle of 


a La Ysabel, 1 Dodson's Rep. 273. 

b The Jane, 1 Dodson's Rep. 461. Emerigon , tom. ii. 434. 
r Bonlay Paty, Cours de droit com ., tom. iii. 74—76. 167—169. 
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necessity, which upholds a bottomry bond, entitles a bond 
of a later date, fairly given at a foreign port, under a pres¬ 
sure of necessity, to priority of payment over one of a for¬ 
mer date; notwithstanding this is contrary to the usual rule 
in other cases of security.® The equity of it consists in 
this, that the last loan furnished the means of preserving 
the ship, and without it the former lenders would entirely 
have lost their security, and therefore it supersedes a prior 
mortgage as well as any other prior lien. 6 The bottomry 
bond is also to be paid before any prior insurance. 6 The 
bottomry bond cannot be made to cover advances made 
upon the personal security of the borrower, and not upon 
the exclusive security of the ship; but taking bills of exchange 
at the same time, by way of collateral security, does not ex¬ 
clude the bottomry bond, nor diminish its solidity/ 

The perils which the lender on bottomry runs, are usually 
specified in the bond ; and, according to the forms in com¬ 
mon use, they are essentially the same as those against which 
the underwriter, in apolicy of insurance,undertakes to indem¬ 
nify. By the French law, the lender can insure the money 
lent, for he runs the risk of it. He can insure the principal, 
though not his maritime interest. 6 The respondentia bonds 
in Philadelphia, are said to be peculiar. The lender is en¬ 
titled to the benefits of salvage, and is liable for general 
and particular average. They extend to perils by fire, ene¬ 
mies, men of war, or any other casualties/ There is not, 


a The Rhadamanthe, 1 Dodson's Rep. 204. The Betsey, ibid. 
239. The Jerusalem, 2 Gallison's Rep. 350. Code de Commerce , 
art. S23. 

h The sloop Mary, 1 Paine's Rep. 671. 
c Boulay Paly, tom- 3. 228. 232. 

d The Augusta, 1 Dodson's Rep. 283. The Jane, ibid 48 1 . 
e Guidon, ch. 18. sec. 2. note, by Chirac. Roccus , De Sacibus, 
n. 51. Valin, tom. ii. 12. Appleton v. Crowninshield, 3 Mass. 
Rep. 443. Code de Commerce , ait. 347. 

/ Insurance Company of Pennsylvania v. Duval, 8 Serg. Rawle, 
138. By the Code de Commerce, art. 330, the lender, on bottomry, 
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in respect to the contract, any constructive total loss. No¬ 
thing but an utter annihilation of the subject hypothecated, 
will discharge the borrower on bottomry.® The property 
saved, whatever it may be in amount, continues subject to 
the hypothecation. The lender can look only to what is 
saved ; and if that be not equal to the value of the loan, 
the lender must bear the loss of the residue, and he can¬ 
not recover the deficiency of the borrower. By the gene¬ 
ral marine law, the lender on bottomry is entitled to be 
paid out of the effects saved, so far as those effects go, if 
the voyage be disastrous/ 

The position laid down by Lord Mansfield, and after¬ 
wards by Lord Kenyon/ that the lender on bottomry was 
not liable to contribute, in case of a general average, has 
been much and justly questioned in the elementary works. 
It is contrary to the maritime law of France, and of other 
parts of Europe. The new French law, contrary to the 
ordinance of 1681, charges the lender with simple average, 
or partial losses, unless there be a positive stipulation to the 
contrary ; but such a stipulation, to exempt him from gross 
or general average, would be void, and contrary to na¬ 
tural equity/ The reasoning of Emerigon is conclusive 
in favour of the right of making the lender chargeable 


and at respondentia, is also chargeable for general and for particular 
average. 

a Thompson v. The Royal Exchange Assurance Company, 1 
Maule fy Selw. 30. 

6 Parker, J., and Sewall, J., in Appleton v. Crowninshield, 3 Mass. 
Rep. 443. Wilmer v. Smilax, 2 Peters' Adm. Rep. 295. note. Va¬ 
lin's Com. tom. ii. 12. Code de Commerce , art. 327. Magens on 
Insurance , vol. ii 52 56.196—8.430. Emerigon, torn. ii. 544. 547. 
Phillips on Insurance , 301. 

c Joyce v. Williamson, and Walpole v. Ewer.— Park on Ins. 6th 
edit. 563. 565. 

d See Conde's Marshall, vol. ii. 760, 761. Phillips on Ins. 301, 2. 

e Ord. de la Mar. h. t. art. 16. Code , art. 330. Emerigon , Traite 
des Contrats a la grosse , ch. 7. sec. l. 
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with his equitable proportion of an average contribution. 
If he owes the preservation of his money lent, to the sa¬ 
crifice made by others for the preservation of the ship and 
cargo, why should he not contribute towards a jettison, 
ransom, or composition, made for the common safety ? If 
no such sacrifice had been made, he would have lost his 
entire loan, by the rapacity of pirates, or the violence of 
the storm. 

If the ship or cargo be lost, not by the perils of the sea, 
but by the default of the borrower or master, the hypothe¬ 
cation bond is forfeited, and must be ptfld. The lender, 
who is, in effect, an insurer, does not, as in ordinary cases 
of insurance, assume the risk of barratry, or loss by the 
fraud or misconduct of the borrower or his agents. 4 And 
the doctrine of seaworthiness, deviation, and the necessity 
of diligence and correct conduct on the part of the bor¬ 
rower, are equally applicable to this contract, as to that of 
insurance. The lender is not to bear losses proceeding 
from the want of seaworthiness, or from unjustifiable de¬ 
viation, or from the fault of the borrower, or the inherent 
infirmity of the cargo. Nor does he run the risk of the 
goods shipped on board another ship without necessity.* 

These maritime loans may be safely effected in a fair 
and proper case, as we have already seen, at the port of 
destination, as well as at any other foreign port/ So, the 
consignee of the cargo, and even the agent of the owner 
of the ship, under special circumstances, may take a bot¬ 
tomry bond, by way of security for advances made by 
him. d The owner himself may also execute a bottomry 


a Roccus, De Navibus , n. 51. Western v. Wildy, Skinner , 152. 
Ord. de la Mar. tit. Controls a la grosse , art. 12. Dmerigon , tom. 
ii. 509—512. Code de Commerce , art. 326. 

b Condt’s Marshall , vol. ii. 753—758. Boulay Paty, tom. S. 
158—164. 171—176. Ibid. 192. 
c 3 Johns. Rep. 352. 

d The Alexander, 1 Dodson , 278. The Hero, 2 ibid. 139. 



304 OF PERSONAL PROPERTY. [Part V. 

bond abroad, and it will be enforced in our American Ad¬ 
miralty Courts, which have undoubted jurisdiction over such 
contracts.* 

It has been made a question, whether a loan on bot¬ 
tomry or respondentia be good, if ihe ship or goods be al¬ 
ready at sea when it is effected, inasmuch as the motives to 
the loan are supposed to have ceased after the ship’s de¬ 
parture. Valin is in favour of the validity of the loan, and 
he considers that the presumption is, either that the money 
has been usefully employed in the things put at risk, or in 
paying what was due on that account; and this reasoning 
is deemed solid by Marshall, notwithstanding it stands op¬ 
posed to the high authority of Emerigon. 6 It has, like¬ 
wise, been recently sanctioned by the decision of the Su¬ 
preme Court of the United States, who have adjudged that 
it is not necessary that a respondentia loan should be made 
before the departure of the ship on the voyage, and that it 
may be made after the goods are at risk. Nor is it neces¬ 
sary that the money should be employed in the outfit of the 
vessel, or invested in the goods on which the risk is run. It 
is sufficient that the risk of the voyage be substantially and 
really taken, and the advance made in good faith for a ma¬ 
ritime premium. The lender is not presumed to lend upon, 
the faith of any particular appropriation of the money; 
and if it were otherwise, his security could not be avoided 
by any misapplication of the fund, where the risk was bona 
fide run upon other goods. The loan may be made, and 
the risk taken, upon the usual footing of policies of insu¬ 
rance, lost or not lost, and precisely as if the ship was then 
in port ; and if, before the hypothecation be given, the pro¬ 
perty be actually lost by any of the perils enumerated in 
it, the loss must be borne by the lender. 6 


a The Sloop Mary, 1 Paine's Rep. 671. 

b Valin's Com. tom. i. 366. Emerigon , tom. ii. 404. Conde's 
Marshall , vol. ii. 747. a. 

c Conard v. The Atlantic Ins. Co. 1 Peters' Rep. 38C- 
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After the risk has ceased, by the safe arrival of the ship, 
marine interest ceases, and gives place to the ordinary le¬ 
gal interest, on the aggregate amount of the debt due, con¬ 
sisting of the money lent with maritime premium. The 
ordinary interest begins when the marine interest ceases; 
and Boulay Paty follows the authority of Emerigon, 
and of the recent decisions in support of this rule, and in 
opposition to the doctrine of Pothier and Pardessus, who 
insist, that no interest whatever accrues between the ces¬ 
sation of the maritime interest, and the judicial demand of 
the debt. fl 

The French code® prohibits all loans in the nature of 
bottomry or respondentia, upon seamen’s wages or voya¬ 
ges, A sailor is not generally in a situation to expect any 
great profit, which would justify a loan upon maritime in¬ 
terest, and wages are too slender a basis for a maritime 
loan, and the provision is dictated by sound policy. The 
English and American Courts of Admiralty have a broad 
equity jurisdiction over such contracts. The bottomry 
bond may be good in part and bad in part; and if the pre¬ 
mium has been unduly enhanced from a knowledge of the 
master’s necessities, the court of admiralty, which acts ex 
cequo et bono , may moderate it, or refuse to ratify it. e But 
if marine interest has not been stipulated, no court can sup¬ 
ply the omission, and it will be taken to be a contract upon 
ordinary interest; for no new obligation can be 
reasoned out, by a commentary on the contract i 



a Emerigon, t. 2. 414. JWh. Pardessus, Cour de /toOif Commer. 
t. ii. 273. Boulay Paty, t. iii. 80—83. The 

and it is also the doctrine of Casaregis, that a bottomcoivlract, if 
made payable to order, or bearer, is negotiable like a bill 
and is to be dealt with and protested in like manner. Casdregxf, 
disc. 55. Boulay Paly, tom iii 97. Code de Commerce, art. 313- 
b Code de Commerce, art. 319. 

e 1 Dodson, 277. 283. The ship Packet, 3 Mason, 255. 
a Pothier Traite du Pret a la Grosse, n. 19. See, for further in¬ 
formation on the subject of maritime loans, Emerigon's Essay on 

Vol, III. 39 
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Maritime Loans, which is the most complete treatise extant on 
the subject. The substance of it has been ably incorporated into the 
work of M. Boulay Paty, on a Course of Maritime Commercial 
Lata, and it has been closely and accurately translated, by John E. 
Hall, Esq. of Baltimore. 



PART VI 


OF THE LAW CONCERNING REAL 
PROPERTY. 


LECTURE L. 

OF THE FOUNDATION OF TITLE TO LAND. 

In passing from the subject of personal to that of real 
property, the student will immediately perceive that the 
fetter is governed by rules of a distinct and peculiar cha¬ 
racter. The law concerning real property forms a tech¬ 
nical and very artificial system; and though it has felt the 
influence of the free and commercial spirit of modern 
ages, it is still very much under the control of principles 
derived from the feudal policy. We have either never in¬ 
troduced into the jurisprudence of this country, or we 
have, in the course of improvements upon our municipal 
law, abolished all the essential badges of the law of feuds; 
but the deep traces of that policy are visible in every part 
of the doctrine of real estates, and the technical language, 
and many of the technical rules and fictions of that sys¬ 
tem, are still retained. 

It is a fundamental principle in the English law, derived 
from the maxims of the feudal tenures, that the king was 
the original proprietor of all the land in the kingdom, and 
the true and only source of title.® In this country we have 


't - lilurf;.''. (Jon. Dl. 0.'>. o 
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adopted the same principle, and applied it to our republi¬ 
can governments; and it is a settled and fundamental doc¬ 
trine with us, that all valid individual title to land within 
the United States, is derived from the grant of our own local 
governments, or from that of the United States, or from 
the crown, or royal chartered governments established here 
prior to the revolution. This was the doctrine declared in 
this state, in the case of Jackson v. Ingraham ,* and it 
was held to be a settled rule, that our courts could not take 
notice of any title to land not derived from our own state 
or colonial government, and duly verified by patent. Even 
with respect to the Indian reservation lands, of which they 
still retain the occupancy, the fee is supposed to reside in 
the state, and the validity of a patent has not hitherto been 
permitted to be drawn in question, under the pretext that 
the Indian right and title, as original lords of the soil, had 
not been extinguished. This was assumed to be the law of 
the land, by the Supreme Court of this state in Jackson v. 
Hudson , 6 and the same doctrine has been repeatedly de-‘ 
dared by the Supreme Court of the United States/ The 
nature of the Indian title to lands lying within the jurisdic¬ 
tion of a state, though entitled to be respected by all courts 
until it be legitimately extinguished, is not such as to be 
absolutely repugnant to a seisin in fee on the part of the 
government within whose jurisdiction the lands are situated. 
Such a claim may be consistently maintained, upon the 
principle which has been assumed, that the Indian title is 
reduced to mere occupancy. 

The history and grounds of the claims of the European 
governments, and of the United States, to the lands on 
this continent, and to dominion over the Indian tribes, has 


a 4 Johns. Rep. 163. Jackson v. Waters, 12 Johns. Rep. 365. 
S. P. 

b 3 Johns. Rep. 375. 

c Fletcher v. Peck, 6 Cranch's Rep. 87. Johnson v. M'Intosh, 8 
Wheat. R*p. 54S. 
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been largely discussed, and the solidity of that claim, to a 
qualified extent, explicitly asserted, by the courts of justice 
in this country. In Johnson v. McIntosh* it was stated as 
an historical fact, that on the discovery of this continent by 
the nations of Europe, the discovery was considered to 
have given to the government by whose subjects or autho¬ 
rity it was made, the sole right of acquiring the soil from 
the natives as against all other European powers. Each 
nation claimed the right to regulate for itself, in exclusion 
of all others, the relation which was to subsist between the 
discoverer and the Indians. That relation necessarily im¬ 
paired, to a considerable degree, the rights of the original 
inhabitants, and an ascendency was asserted in conse¬ 
quence of the superior genius of the Europeans, founded 
on civilization and Christianity, and of their superiority in 
the means, and in the art of war. The European nations 
which respectively established colonies in America,assumed 
the ultimate dominion to be in themselves, and claimed the 
right to grant a title to the soil, subject only to the Indian 
right of occupancy. The practice of Spain, France, Hol¬ 
land, and England, proved the very general recognition of 
this principle. The United States adopted the same prin¬ 
ciple, and their exclusive right to extinguish the Indian 
title by purchase or conquest, and to grant the soil, and 
exercise such a degree of sovereignty as circumstances re¬ 
quired, has never been judicially questioned. The rights 
of the British government within the limits of the British 
colonies, passed to the United States by the force and effect 
of the act of independence, and the uniform assertion of 
those rights by the crown, by the colonial governments, by 
the individual states, and by the Union, is, no doubt, in¬ 
compatible with an absolute title in the Indians. That 
title has been obliged to yield to the combined influence 


a 8 Wheat . Rep. 543. 
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which military, intellectual, and moral power, gave to the 
claim of the European emigrants. 

The whites assert the right to a qualified dominion over 
the Indian tribes, and to regard them as enjoying no higher 
title to the soil than that founded on simple occupancy, 
and to be incompetent to transfer their title to any other 
power than the government which claims the jurisdiction 
of their territory by right of discovery. This assumed 
claim or right arises from the necessity of the case. To 
leave the Indians in possession of the country was to leave 
the country a wilderness, and to govern them as a distinct 
people, or to mix with them, and admit them to an inter¬ 
community of privileges, was impossible under the circum¬ 
stances of their relative condition. The peculiar charac¬ 
ter and habits of the Indian nations, rendered them inca¬ 
pable of sustaining any other relation with the whites than 
that of dependence and pupilage. There was no other 
way of dealing with them than that of keeping them sepa¬ 
rate, subordinate, and dependent, with a guardian care 
thrown around them for their protection. The rule that 
the Indian title was subordinate to the absolute, ultimate 
title of the government of the European colonists, and 
that the Indians were to be considered as occupants, and 
entitled to protection in peace in that character only, and 
incapable of transferring their right to others, was the best 
one that could be adopted with safety. The weak and 
helpless condition in which we found the Indians, and the 
immeasurable superiority of their civilized neighbours, 
would not admit of the application of any more liberal 
and equal doctrine to the case of Indian lands and con¬ 
tracts. It was founded on the pretension of converting the 
discovery of the country into a conquest, and it is now too 
late to draw into discussion the validity of that preten¬ 
sion, or the restrictions which it imposes. It is established 
by numerous compacts, treaties, laws, and ordinances, and 
founded on immemorial usage. The country has been 
colonized and settled, and is now held by that title. It is 
the law of the land, and no court of justice can permit the 
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right to be disturbed by speculative reasonings on abstract 
rights. 

This is the view of the subject which was taken by the 
Supreme Court of the United Slates; and the several local 
governments, both before and since our revolution, have 
always acted upon the principles there laid down. It was 
shown, in Goodell v. Jackson ,° that the government of 
New-York had always claimed the exclusive right to extin¬ 
guish Indian titles to lands within their jurisdiction, and 
had held all individual purchases from the Indians, whether 
made from them individually, or collectively as tribes, if 
made without the previous authority of the government, to 
be null and void. The legislature of Virginia, in 1779, 
asserted the same exclusive right of pre-emption, and the 
colonial and state authorities throughout the Union, always 
negotiated with the Indians within their respective territo¬ 
ries as dependent tribes, governed, nevertheless, by their 
own chiefs and usages, and competent to act in a national 
character, but placed under the protection of the whites, 
and owing a qualified subjection, so far as was requisite for 
the public safety. The Indian tribes within the territorial 
jurisdiction of the government of the United States, are 
treated in the same manner, and the numerous treaties, or¬ 
dinances, and acts of Congress, from the era of our inde¬ 
pendence down to the present time, establish the fact. 
But while the ultimate right of our American governments 
to all the lands within their jurisdictional limits, and the 
exclusive right of extinguishing the Indian title by posses¬ 
sion, is not to be shaken; it is equally true, (hat the Indian 
possession is not to be taken from them, or disturbed, 


a 20 Johns. Rep. 693. This case was argued and decided in 
March, 1823, at Albany, and concurrently, in point of time, with 
that of Johnson v. M‘Iniosh, at Washington ; and the entire coinci¬ 
dence in the doctrine of the two cases, is very apparent, and evi¬ 
dence of the general sense of the nation. 
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without their free consent, by fair purchase, except it 

be by force of arms in the event of a just and necessary 
war. 

If the settled doctrine on the subject of Indian rights and 
titles was now open for discussion, the reasonableness of it 
might be strongly vindicated on broad principles of policy 
and justice, drawn from the right of discovery; from the 
sounder claims of agricultural settlers over tribes of hun¬ 
ters ; and from the loose and frail, if not absurd title of 
wandering savages to an immense continent, evidently de¬ 
signed by Providence to be subdued and cultivated, and to 
become the residence of civilized nations. 

When the country, now within the dominion of the Uni¬ 
ted States, was first discovered by the Europeans, it was 
found to be, in a great degree, a wilderness, sparcely inha¬ 
bited by tribes of Indians, whose occupation was war, and 
whose subsistence was drawn chiefly from the forest. Their 
possession was good and perfect to the extent requisite for 
subsistence and reasonable accommodation, but beyond 
that degree their title to the country was imperfect. Title 
by occupancy, is limited to occupancy in point of fact. 
Erratic tribes of savage hunters and fishermen, who have 
no fixed abode, or sense of property, and are engaged con¬ 
stantly in the chase or in war, have no sound or exclusive 
title either to an indefinite extent of country, or to seas and 
lakes, merely because they are accustomed, in seareh of 
prey, to roam over the one, or to coast the shores of the 
other. Vattel had just notions of the value of these abori¬ 
ginal rights of savages, and of the true principles of natu¬ 
ral law in relation to them. He observed, that the cultiva¬ 
tion of the soil was an obligation imposed by nature upon 
mankind, and that the human race could not well subsist, 
or greatly multiply, if rude tribes, which had not advanced 
from the hunter state, were entitled to claim and retain all 
the boundless forests through which they might wander. 
If such people will usurp more territory than they can subdue 
and cultivate, they have no right to complain, if a nation 
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of cultivators puts in a claim for a part.® Though the con¬ 
quest of the half civilized empires of Mexico and Peru 
was a palpable usurpation, and an act of atrocious injus¬ 
tice, the establishment of the French and English colonies 
in North America was entirely lawful *, and the colonists 
have not deviated from the precepts of the law of nature, 
in confining the natives within narrower limits.* 

The settlement of the country, now composing these 
United States, has been attended with as little violence and 
aggression, on the part of the whites, in a national point of 
view, as were compatible with the fact of the entry of a 
race of civilized men into the territory of savages, and with 
the power and the determination to reclaim and occupy it. 
Vattel extols the moderation of William Penn, and of the 
first settlers of New-England, who are understood to have 
fairly purchased of the natives, from time to time, the land 
they wanted to colonize. But wars with the Indians result¬ 
ed, almost inevitably, from the intrusions of the whites, and 
especially when the spirit of the institutions of Penn was 
wanting. The origin of those wars is not imputable to any 
unkindness or injustice on the part of the colonial govern¬ 
ments, though there were, at times, acts of fraud and vio^ 
lence committed by individuals among the colonists, 
prompted by cupidity, and a consciousness of superior skill 
and power, as well as springing from a very blunt sense of 
the rights of savages.' The colony of Massachusetts, in 
1633, prohibited the purchase of lands from the natives, 
without license from the government; and the colony of 
Plymouth, in 1643, passed a similar law. Very strong and 
authentic evidence of the distinguished moderation and en¬ 
tire equity of the New-England governments towards the 


a Droit des Gens , b. 1. see. 81. 
i Rid. b. 1. see. 209. 

c Hutchinson's History of Massachusetts, vol. i. 5.2*5. H«hm& 
American Annals, vol. i. 184. 

Vol. HI. 
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Indians, is to be found in the letter of Governor Winslow, 
of the Plymouth colony, of the 1st May, 1676 ; in which 
he states, ^hat before King Philip’s war, the English did 
not possess one foot of land in that colony, but what was 
fairly obtained, by honest purchase from the Indian proprie¬ 
tors i and that by law none could purchase, or receive by 
gift, any lands of the Indians, without the knowledge and 
allowance of the general court.® 

But the causes of wars with the Indians were inherent in 
the nature of the case. They arose from the fact of the 
presence and location of white people; and the Indians 
had the sagacity to perceive, what the subsequent history 
of this country has abundantly verified, that the destruc¬ 
tion of their race must be the consequence of the settle¬ 
ments of the English colonists, and their extension over the 
country.* . In all the wars of the whites with the Indians, 
the means and the power of the parties were extremely 
unequal, and the Indians were sure to come out of the 
contest with great loss of numbers and territory, if not 
with almost total extermination, Their usages in war 
were ferocious and cruel; but there was still much in the 
Indian character, in their earlier and better state, to excite 
admiration, and in their sufferings, at all times, to excite 
sympathy. If wars with them were never unjustly pro¬ 
voked by the colonial governments or people, they were, 
no doubt, stimulated, on the part of the Indians, by a deep 
sense of injury, by a view of impending danger, by the 


a Hazard's Collection of State Papers , vol. ii. 531—534. Holmes' 
American Annals , vol. i. 435. See also an account of the various 
purchases from the Indians, in that part of Massachusetts which is 
now the state of Maine, between the years 1643 and 1675, in Sulli~ 
van's History of the District of Maine , p. 14S—149. 

h The war of the Pequots, in 1637, and the confederacy of In¬ 
dian nations formed in 1675, by Metacom, the sacbem of the Wam- 
panoags, commonly called King Philip, would seem to have been en¬ 
gendered by these patriotic views on the part of the Indians. 
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suggestions of patriotism, and by a fierce and lofty spirit 
of national independence. Their history appears tindef 
manifest disadvantage to them, and with scarcely a cheer¬ 
ing page to the honour of their race. We have been call¬ 
ed too frequently to delineate the darkest traits in their 
character, and have told their story according to our pre¬ 
judices and partial views. Being ignorant of letters, they 
have had no annalists of their own; no native poets or 
historians to transmit to posterity the specimens of their 
genius, to pourtray their feelings, to record their grievances, 
to vindicate their character, or to perpetuate the memory 
of their daring achievements. 

The government of the colony of New-York has a claim 
equally fair with that of any part of America, to a policy 
uniformly just, temperate, and pacific, towards the Indians 
within the limits of its jurisdiction. The Indian titles have 
always been respected and extinguished with the consent 
of the natives, and by fair means. 0 The fierce and formi¬ 
dable confederacy of the Six Nations, of which the Mo¬ 
hawks were the head, placed themselves and their lands 
under the protection of our government from the earliest 
periods of the colony administration. The friendship of 
the parties was cemented by treaties, alliances, and kind 
offices. It continued unshaken from the first settlement of 
the Dutch on the shores of the Hudson and the Mohawk, 
down to the period of the American war; and the fidelity 
of that friendship is shown by the most honourable and 


a On the first settlement of the English at New-York, in 1665, it 
was ordained, that no purchase of lands from the Indians should be 
valid without ihe governor’s license, executed in his presence, and 
this salutary check to fraud and injustice was continued. ( Smith's 
History of New-York , p. 39. edit. 1792.) This has been the inva¬ 
riable A mei lean policy down to this day; and the prohibition of indi¬ 
vidual purchases of Indian lands without the consent of the govern¬ 
ment, lias been made even a constitutional provision in some of the 
states; as, for instance, in New-York, Virginia, and North Carolim*- 
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the most undoubted attestations. And when we consider 
the long and distressing wars in which the Six Nations 
were involved on our account with the Canadian French, 
and the artful means which were used from time to time 
to detach them from our alliance, it must be granted, that 
the faith of treaties lias no where, and at no time, been 
better observed, or maintained with a more intrepid spirit, 
than by those generous barbarians." 


a Colden 1 s History of the Five Nations of Canada , dependent on 
the Province of JStw-York, vol. i. 84. et passim. The confederacy 
of the Five Nations, (and which was known ns the confederacy of 
the Sii Nations after the Tuscaroras were admitted into the Union,) 
was distinguished, from the time of the first discovery of the Hud¬ 
son down to the war of 1756, for its power and martial spirit. At 
the close of the seventeenth century, that confederacy was computed 
to contain 10,000 fighting men; but their decrease was so rapid, that 
in 1747 they were supposed not to exceed 15t0. ( Burke's Account 

of the European Settlements in America , vol. ii. 193. Douglass 1 
Summary of the British Settlements in North America } vol. i. 185, 
186.) The Five Nations, during the time of their ascendency and 
glory, extended their dominion on every side, and levied tribute on 
distant tribes. Charlevoix ( Travels in Canada, vol i. 152. 167— 
171.) speaks in strong terms of the power and fieiccnessof the 
Iroquois, who, as early as 1720, had almost extirpated the Algon- 
quins, the Hurons, and other tribes of Canadian savages. Governor 
Colden was well acquainted with their history, and in his tharat er of 
surveyor general of the province, he had access to the best means 
for information. He wrote the fiist part of his history as early as 
1727, and he says, that the Five Nations carried their arms to the 
Carolinas, and to the banks of the Mississippi, and entirely destroy¬ 
ed many Indian nations In 1684, Lord Howaid. the Governor of 
Virginia, was under the necessity of meeti . the Five Nations in 
council at Albany, in order to check b negotiation their incursions 
to the south. (Colden 1 s History, vol. i. 36—45.) Their military 
spirit and daring enterprise were continued to a later period. An 
intelligent old Mohawk Indian communicated the fact to General 
Schuyler, that in his early life he was one of a party of Mohawks 
who left their castles on an expedition against the Chickasaws in Ca¬ 
rolina, and he said that the expedition ivas disastrous, and the Chick- 
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The government of the United States, since the period 
of our independence, has also pursued a steady system of 
pacific, just, and paternal policy towards the Indians, with¬ 
in their wide spread territories. The United States have 
never insisted upon any other claim to the Indian lands, 
than the right of pre-emption, upon fair terms; and the plan 
of permanent annuities, which the United States, and 
which the state ofNew-York, among others, have adopted, 
as one main ingredient in the consideration of purchases, 
has been attended with beneficial effects. The efforts of 
the national government to protect the Indians from ci¬ 
vil wars with each other, from their own propensity to in¬ 
temperance, from the frauds and injustice of the whites, and 
to impart to them some of the essential blessings of civili¬ 
zation, have been steady and judicious, and reflect lustre 
on our national character. This affords some consolation 
under a view of the melancholy contrast between the ori¬ 
ginal character of the Indians, when the Europeans first 


asaws met and destroyed them by an attack in ambush ; that only two 
of them, of w hich he was one, escaped. His companion fled to St. 
Augustin, and he returned home to the Mohawk, and supplied him¬ 
self on his long journey with food by his bow and arrow. He cau¬ 
tiously avoided all Indian settlements, and did not see the face of a 
human being from the time that he fled from the battle in Carolina 
until he reached the Mohawk castles. This anecdote 1 received in 
the year 1803, from General Schuyler, who appeared to place impli¬ 
cit confidence in its accuracy. No person was more capable of giv¬ 
ing precise information on every subject connected w r iih our colonial 
history, and Indian affairs, than that very intelligent and accomplish¬ 
ed man ; and since his Dame has been thus incidentally introduced, I 
cannot refrain from adding, that he stands conspicuous in that proud 
roll of statesmen and civilians, of patriots and heroes, who adorned 
the annals of New-York in the most trying periods of its history, be¬ 
tween the years 1755 and 1790. It may be truly said, that no pait of 
the history of this country excels the local history of the period I 
have alluded to, in interesting events, or would be more worthy of the 
pen of some native scholar and man of genius. 
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visited them, and their present condition. We then found 
them, a numerous, enterprising, and proud spirited race ; 
and we now find them, a feeble and degraded remnant, ra¬ 
pidly hastening to annihilation. The neighbourhood of 
the whites seems, hitherto, to have had an immoral influ¬ 
ence upon Indian manners and habits, and to have de¬ 
stroyed all that was noble and elevated in the Indian 
character. They have generally, and with some very limit¬ 
ed exceptions, been unable to share in the enjoyments, or to 
exist in the presence of civilization; and judging from their 
past history, the Indians of this continent appear to be de¬ 
stined, at no very distant period of time, to disappear with 
those vast forests which once covered the country, and the 
existence of which seems essential to their own.® 


a An able and well instructed writer in the North American Re¬ 
view, No. lv. art. 5., has satisfactorily shown that the intentions of 
the government of the United States, in their treatment of the In¬ 
dians, and in all their intercourse with them, have been uniformly 
just and benevolent. But the system of treaty making, and assem¬ 
bling conventions of Indians, pursued to a considerable extent on 
the part of the United States, and accompanied with presents and 
annuities, is supposed by another writer, also able and well instructed, 
(the American Quarterly Review , No. vi., art. 5.) to have been at¬ 
tended with much abuse in practice, and with very injurious effects 
upon the moral and civil condition of the Indian tribes. The sub¬ 
ject of the treatment of the Indians, is one which appears to be, in 
every view, replete with difficulty and danger. It seems to be almost 
impossible to stay or arrest their rapid progress to ruin. The condi¬ 
tion of the Indian tribes is deplorably wretched. They consider their 
country lost to them, by encroachment and oppression, and they 
are irreclaimably jealous of their white neighbours. The rest¬ 
less and enterprising population on their borders, and which, in a 
considerable degree, partakes of the fierce and lawless manners of 
the hunter state, are exempt, no doubt, from much sympathy with In¬ 
dian sufferings, and they are penetraLed with perfect contempt for 
Indian rights. If it were not for the frontier garrisons and troops of 
the United States, officered by correct and discreet men, there would 
probably be a state of constant hostility between the Indians, and the 
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white borderers and hunters. They covet the Indian hunting grounds, 
and they must have them ; and the Indians will finally be compelled 
by circumstances, annoyed as they are from without, and with a con¬ 
stantly and rapidly diminishing population, and with increasing po¬ 
verty and misery, to recede from all the habitable parts of the Mis¬ 
sissippi valley, and its tributary streams, until they become essentially 
extinguished, or lost to the eye of the civilized world. 




LECTURE LI. 


OF INCORPOREAL HEREDITAMENTS. 

Things real consist of lands, tenements, and heredita¬ 
ments. The latter is a word almost as comprehensive as 
property, for it means, any thing capable of being inherit - 
ed , be it corporeal or incorporeal, real, personal, or mix¬ 
ed . 41 A tenement comprises every thing which may be 
holden, so as to create a tenancy, in the feudal sense of 
the word . 6 Corporeal hereditaments are confined to land, 
which, according to Lord Coke , 41 includes not only the 
ground or soil, but every thing which is attached to the 
earth, whether by the course of nature, as trees, herbage, 
and water, or by the hand of man, as houses and other 
buildings; and which has an indefinite extent, upwards as 
well as downwards, so ns to include every tiling terrestrial, 
under it or over it. d Incorporeal tenements and heredita¬ 
ments comprise certain inheritable rights, which are not, 
strictly speaking, of a c rporeal nature or land, although 
they are, by their own nature, or by use, annexed to cor¬ 
poreal inheritances, and are rights issuing out of them, or 
concern them. They pass by deed, without livery, be¬ 
cause they are not tangible rights/ These distinctions 


a Co Litt. 6. a 
h Preston on Estates, vol. i. 8. 
c Co. lAlt. 4. a. 
d 2 Blacks. Com. 18. 

e Bratton , lib. ii. ch. 18. Co. Litt. 20, a. 49. n. 

VOL. III. II 
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were well known to the civil law, and are clearly defined in 
the Institutes. They have their foundation in the nature of 
things, and very material legal consequences flow from 
them in practical jurisprudence. Res corporates sunt qua 
sua natura tangi possunt , veluti fundus ; incorporates sunt 
qua tangi non possunt et injure consistent, sicut ususfruc- 
tus , usus, &c. a 

The incorporeal hereditaments which subsist by our law, 
are fe^ver than those known and recognised by the English 
law. We have no such rights as advowsons, tithes, digni¬ 
ties, and franchises of the chace; and those titles require 
complicated regulations, and have been a fruitful source of 
discussion. The most litigious cases in the Exchequer Re¬ 
ports, are those relating to tithes; and it is a great relief to 
the labours of the student, and a greater one to the duties 
of the courts, and infinitely more so to the agricultural in¬ 
terests of the state, that the doctrine of tithes is unknown 
to our law- 

The incorporeal rights, which I shall now consider, are, 
1. Commons ; 2. Ways, easements, and aquatic rights ; 3. 
Offices; 4. Franchises; 5. Annuities; and 6. Rents. 

I. The right of common is a right, which one man has 
in the lands of another. The object is, to pasture his cat¬ 
tle, or provide necessary fuel for his family, or for repairing 
his implements of husbandry/ 

This right was intended, in early ages, for the encou¬ 
ragement of agriculture, and existed principally between 
the owner of a manor, and his feudal tenants. u By the an¬ 
cient common law,” said Lord Coke, when commenting 
upon the statute of Merton,* u if a lord of a manor enfeoffed 
others of some parcels of arable land, the feoffees should 
have common appendant, in the waste ground of the manor, 
for two causes: (I.) As incident to the feoffment, for the 


a Just - Inst. 2. 2. 

c 2 Inst. 86. 


b Finch’s Law , 157. 
4 Co. S7. a. 
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feoffee could not plough and manure his ground without 
beasts* and they could not be sustained without pasture; and, 
by consequence, the tenant shall have common in the wasted 
of the manor for his beasts of the plough ; and this was the 
beginning of common appendant. (2.) The other reasoil 
was, for maintenance and advancement of agriculture, 
which was much favoured in law. 11 The policy of the old 
law in favour of common of pasture, and of estovers, as be¬ 
ing conducive to improvement in agriculture, has entirely 
changed, or become obsolete; and this incorporeal right is 
now found to be an incumbrance rather than an advantage. 
The right of common is little known or used in this coun¬ 
try, and probably does not exist in any of the northern or 
western parts of the United States, which have been settled 
since the revolution. The Ch. J. of Pennsylvania, while he 
admitted that a right of common was an estate well known 
in the law, declared that he knew of very Few instances of 
rights of common.® But the right is still known arid en¬ 
joyed, and has been frequently a Subject of litigation, in 
some parts of this state; and it is interesting to perceive the 
nice distinctions, and the clear and accurate sense of jus¬ 
tice, which arose and were applied to this head of the law. 

(1.) Of common of pasture and of estovers. 

Common of pasture was known as common of pasture 
appendant, and common of pasture appurtenant. The 
first, or common appendant, is founded on prescription, and 
is regularly annexed to arable land. It authorized the 
owner or occupier of arable land to put commonable 
beasts upon the waste grounds of the manor, from the ne¬ 
cessity of the case, and to encourage agriculture. The te¬ 
nant was limited to such beasts as were levant and con- 
chant on his estate, because such cattle only were want¬ 
ing to plough and manure his land. It was deemed an in¬ 
cident to a grant of land, as of common right, and to ena- 


a Trustees of the Western University v. Robinson, 12 Serg. 
Ratclt, SS. 
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ble the tenant to use his plough land. Common appurte - 
nant may be annexed to any kind of land, and may be cre¬ 
ated by grant, as well as prescription. It allowed the owner 
to put in other beasts than such as plough or manure 
the land; and, not being founded in necessity, like the 
other right, as to commonable beasts, was not favoured in 
the law. a 

The law concerning common appendant received great 
discussion and consideration, in Bennett v. Reeve, in 1740/ 
It was admitted to be the settled law, that common appen¬ 
dant belonged only to arable land, and could not be sever¬ 
ed from it; and that if the land be divided ever so often, 
every little parcel was entitled to common appendant, but 
only for commonable cattle, or such as were necessary to 
plough and manure the tenant’s arable land. The Court 
of C. B., after two arguments, rejected the claim of a te¬ 
nant, who, by the process of subdivision, claimed only a 
yard of land, to a right of common for sixty-four sheep. 
He was entitled only to a right of common for such cattle 
as were wanted to plough and manure his yard of land, 
and in this way the court brought his claim within reasona¬ 
ble limits. 

Common of pasture, whether appendant or appurtenant, 
might be apportioned upon the alienation of the land to 
which the common belonged, because it was founded in 
necessity and common right. “ God forbid,” said Lord 
Coke, c “ that the law should not be so, for otherwise 
many commons in England would be avoided and lost.” 
Thus, in Wilde's case* he being seised of forty acres 
of land, to which a right of common of pasture on 
two hundred adjoining acres for commonable cattle was 
appurtenant, sold five acres. It was held, that the alienee 


a 2 Blacks. Com. 33. 3 Cruise's Dig. tit. Common . 
b fVUles ’ Rep. 2.2.7. 

•: 4 Co. 36. 

<! Co. 78. 
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had a right of common appurtenant to the five acres, and 
that the alienation of part of the land did not destroy the 
right of common either of the alienor or alienee, but each 
retained a right of common proportioned to their es¬ 
tates. The warm language of Coke shows the deep con¬ 
viction of that age, that these rights of common were in¬ 
dispensable to the tillage of the English tenantry. But 
the change of manners and property, and the condition of 
society in this country, is so great, that the whole of this 
law of commonage is descending fast into oblivion, toge¬ 
ther with the memory of all the talent and learning which 
were bestow ; ed upon it by the ancient lawyers. 

There have been several cases on this subject of the 
right of common of pasture, and ol estovers, discussed in 
the Supreme Court of this state, and the principles to be 
deduced from the ancient decisions were fully and accu¬ 
rately considered. 

The first case I allude to was that of Watts v. Coffin ,® 
which w'as upon a lease executed before the revolutionary 
war, in which, by express covenant, the grantor had con¬ 
veyed to the lessee in fee common of pasture, and reasona¬ 
ble estovers, out of the woods of the manor of Rensselaer- 
w’ick, at Clavcrack. The grantor had cultivated, or, in 
ancient language, approved the manor lands, by leasing, so 
us to leave no common of estovers, or of pasture, and in 
that way had actually destroyed the exercise of the right 
under the covenant. The only question was, as to’the re¬ 
medy ; and it was held, that the tenant could not set off 
that claim under the covenant, against the rent due upon 
the perpetual lease, but must resort to his covenant if any 
remedy existed. It was, however, left undecided, whether 
any right of common existed after the waste and unappro¬ 
priated parts of Claveruck had disappeared by the settle¬ 
ment and improvement of the country. In England, be- 


a 1 1 Johns. Hep. 4'J5. 
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fore the statute of Merton, 20 Hen. III. it was supposed, 
that the lord could not improve any part of his waste 
grounds, however extensive they might be, provided ano¬ 
ther person had a grant of common of pasture therein, 
because the common issued out of the whole waste, and 
every part of it. But that statute, and the statute of 
Westminster 2. 13 Edw. I. allowed him to do it if he left 
sufficient common of pasture for the tenants, and this was 
all that any tenant could, in common justice, have required, 
before the provision of the statute. It is now well settled 
in the English law, that the owner of lands in which ano¬ 
ther has a right of common, may improve and inclose part 
of the common, leaving a sufficiency of common for the 
tenant. In those cases, in which a right of common of 
pasture exists here, the right of the owner of the soil to 
improve, would seem necessarily to be subject to the same 
limitation, and to be exercised consistently with the preser¬ 
vation of a right of common. 

The next case in which this right of common was dis¬ 
cussed, was that of Livingston v. Ten Broeck. a In that 
case, an ancient deed had conveyed a large tract of land 
in the manor of Livingston, with a right of common of 
pasture, and of estovers; and the court, in the decision of 
that case, recognised several principles of ancient law ap¬ 
plicable to this right of common. 

Thus, if a person seised of part of the land subject to 
common, should purchase part of the adjoining land enti¬ 
tled to common, here would be an unity of title in one and 
the same person to part of the land entitled to a privilege 
of common, and to part of the land charged with that 
privilege, or out of which the common was to be taken. 
This unity of title extinguished his right of common, and 
upon this principle, that if it was to continue in his hands 
his interest would induce him to take common for the land 


a 16 Johns . Rep. 14. 
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ho purchased out of that part of the manor which he did 
not own, in order to relieve his own land of the burthen, 
and to cast it upon his neighbour. This temptation to 
abuse and fraud, the cautious policy of the old law would 
not permit. So, also, if a man, having common in a large 
field owned by several persons, purchased an acre from 
one of them, his right of common was extinguished upon 
the same principle. This was the rule declared in Rother¬ 
ham v. Grcenf and the right of common became extinct 
equally in either case, by aliening or releasing part of the 
land entitled to common, and by purchasing part of the 
land charged with it. If it were otherwise, the tenant of 
the residue might be charged with the burthen of the whole 
common. The rule is, that this right of common shall 
not be so changed or modified by the act of the parties, 
as to increase, or even to create the temptation to increase, 
the charge upon the land out of which common is to be 
taken. An extinguishment of the right as to a portion of 
the land charged, is an extinguishment of the whole; and 
this principle of ancient policy was ably illustrated in the 
case to which I have referred. 

In Leyman v. Abeel , 6 another branch of this same sub¬ 
ject was brought under the consideration of the Supreme 
Court. 

It was held, that incorporeal hereditaments descend by 
inheritance as real estate, and in that case, a right of com¬ 
mon of estovers which had descended to children, was 
held to be incapable of division between them, and this 
upon an old and just principle of law, to prevent the land 
from being doubly or trebly charged. In accordance with 
the case of the Earl of Huntington v. Lord Mountjoy , 
it was held, that a common in gross and uncertain, as the 


a Cto. Eliz. 593. 

b IS Johns. Rep. 30. 

c Godbolt , 17. Co. Litt. 164. b. S. C. 
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right ir- cut wood, and dig turf, might be assigned, but it 
could not be aliened in such a way as to give the entire right 
to several persons, to be enjoyed by them separately. Lord 
Coke said," that if such a right of common descended to 
coparceners, as it was not partible, the eldest should have 
the right, and the rest should have contribution, or an al¬ 
lowance of the value in some other part of the inheritance. 
But if the ancestor left no inheritance Irom which to make 
compensation or recompense to the younger coparceners, 
one parcener was to have it for a time, and the other for 
the like time, so that no prejudice should accrue to the 
owner of the soil. This mode of enjoyment, alternately, 
or in succession, was carried, in the ancient law, to a ludi¬ 
crous extent. Thus, says Coke, according to the rules to 
be found in Bracton, and Britton, and Fleta, in the case of 
a common of piscary descending to two or more parce¬ 
ners, the one may have one fish, and the other the second; 
the one may have the first draught, and the other the se¬ 
cond. If it be of a mill, the one was to have the mill for 
a time, and the other for the like time, or the one the first 
toll dish, and the other the second. 

In the last case I have referred to, it was held, that this 
law was changed under the operation of our statute of de¬ 
scents, and that if such a right of common descended to 
several heirs as tenants in common, or parceners, it could 
not be divided, but there must be a joint enjoyment. They 
may jointly alien, but one tenant cannot convey alone, nor 
can the eldest heir take the whole of this indivisible right of 
common of estovers, and make recompense. It is a joint 
right, to be enjoyed jointly by the heirs, or their assignees ; 
anil upon the principle, that the land charged with the 
right is not to have an increase of burthen by the multipli¬ 
cation of claimants. 

This right of Common may be controlled by custom. It 


a Co. Litt. 165. a. 
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may be held subservient to a distinct right in the lord of 
the manor, founded on immemorial usage, to dig in the 
soil, without leaving sufficient herbage for the common¬ 
ers.® 

(2.) Of common of piscary . 

This is said to be a liberty, or right of fishery in the wa¬ 
ter covering the soil of another person, or in a river run¬ 
ning through another man’s land/ A common of fishery 
is not an exclusive right, but one enjoyed in common with 
certain other persons ; and Lord Holt said it was to be re¬ 
sembled to the case of other common.® The books speak 
likewise of a free fishery , as being a franchise in the hands 
of a subject, existing by grant or prescription, distinct from 
an ownership on the soil. It is an exclusive right, and ap¬ 
plies to a public navigable river, without any right in the 
soil. There is, also, a several fishery , which is a private ex¬ 
clusive right of fishery in a navigable river or arm of the 
sea, accompanied with the ownership of the soil. It is a 
grant along with the soil, though the soil may be granted 
without this several fishery; and it has likewise been 
strongly asserted and maintained, that a several fishery 
may exist without the ownership of the soil/ 

But these distinctions between common of piscary, free 


a Bateson v Green, 5 Term Rep. 411. 

b 2 Blacks. Com. 34. 39. Cruise's Digest, tit. Common, sec. 34. 
c 2 Silk 637. 

d Com. Dig. tit. Pierogaiive , D. 50. Hale. Dt Jure Maris, ch. 5. 
The case of the Royal Fishery of the Banne, Davies ’ Rep. 149. 
Smith v Kemp, 2 Salk 637. Carter v. Murcot, 4 Burr. Rep. 2162. 
Seymour v. Lord Courtenay, 5 Burr. Rep. 2814. Mr. Angel), in 
his valuable Treatise on the Common Imw, in relation to Water Cour¬ 
ses, p. 6—10, has collected the authorities on the question, whether 
a several fishery may exist without the property in the soil. The rea¬ 
son of the thing, and the weight of authority, are in favour of the 
affirmative of the question; and he justly concludes that property, 
in water courses, may be subjected to every kind of restriction by po¬ 
sitive agreement. 

VOL. III. 
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fishery, and several fishery, seem to be quite unsettled in 
the books ;• and tlie authorities referred to by Mr. Har¬ 
grave* throw embarrassment in the way of the attempt to 
mark, with precision, the line of discrimination between 
these several rights of fishery. In a late case, 6 the judges 
took a distinction between a common fishery, (commune 
piscarium ,) which may mean for all mankind, as in the sea, 
and a common of fishery, (communiam piscarice ,) which is 
a right, in common with certain other persons, in a parti- 
eular stream; and the text writers were deemed to have 
spoken inaccurately when they confounded the distinction. 
The more easy and intelligible arrangement of the sub¬ 
ject would seem to be, to divide the right of fishing into a 
right common to all, and a right exclusively in one or a few 
individuals. 

It was a settled principle of the common law, that the 
owners of lands on the banks of fresh water rivers above 
the ebbing and flowing of the tide, had the exclusive right 
pf fishing, as well as the right of property opposite to their 
respective lands ad filum medium aquce; and where the 
lands on each side of the river belonged to the same per T 
son, he had the same exclusive right of fishery in the whole 
river, so far as his lands extended along the same. The 
right exists in rivers of that description, though they may 
be of the first magnitude, and navigable for rafts and boats, 
but they are subjected to the jus publicum , as a common 
highway or easement, for many navigable purposes. The 
pommon law, while it acknowledged and protected the 


o See the discussions at the bar in Freary v. Cooke, 14 Mass. Rep. 
488. Sir William Blackstone says, that a freejishery is an exclusive 
right.—Om. vol. ii. 39, 40. But in Seymour v. Lord Courtenay, 5 
Burr. Rep. 2614, Lord Mansfield declared, that it was essential to a 
free fishery that more than one person should have a co-extensive 
right in the same subject. 
b Harg. Co. Lift. lib. 2. No. 181. 
c Bennett v. Costar, 8 Taunton, 183. 
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right of the owners of the adjacent lands to the soil and 
water of the river, rendered that right subordinate to the 
public convenience, and all erections and impediments 
made by the owners to the obstruction of the free use of 
the river as a highway for boats and rafts, are deemed nui¬ 
sances. The right of private property in rivers was recog¬ 
nised at common law in the earliest ages, and it has been 
uniformly admitted down to this day.® The law was laid 
down very clearly and emphatically in the case of The 
river Banne, in Ireland,* which is regarded as a leading 
case, and a sound authority, and the doctrine of that case 
was, that a subject might have a severed freehold interest 
in a navigable river or tide water, by special grant from 
the crown, but not otherwise; and that without such grant, 
or prescription which is evidence of a grant, the right of fish¬ 
ing was common. On the other hand, it was held, that in 
rivers not navigable, (and in the common law sense of the 
term, those only were deemed navigable in which the tide 
ebbed and flowed,) the owners of the soil on each side had 
the interest, and the right of fishery; and it was an exclusivg 
right, and extended to the centre of the stream opposite 
their respective lands. This case was followed by that of 
Carter v. Murcotf in which the K. B. recognised that doc¬ 
trine in its fullest extent; and Sir Matthew Hale, in his 
treatise De Jure Marisf has not only laid down the same 
propositions, but he has discussed the subject with great 
and accurate learning, and it has become a text book of 
the highest authority ^ 

This private right of fishery is confined to fresh water 
rivers, unless a special grant or prescription be shown ; and 
the right of fishing in the sea, and in the bays and arms of 


a Halt , De Jure Maris , ch. 1. cites a record in the K. B. as early 
as 18 and 19 Edto. I. in which this rule was asserted. 
b Davits* Rep. 149. 
c 4 Burr. Rep. 2162. 
d Harg. La to Tracts, art. 1. 
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the sea, and in navigable or tide waters, under the free and 
masculine genius of the English common law, is a right 
public and common to every person; and if any individual 
will appropriate an exclusive privilege in navigable waters, 
and arms of the sea, he must show it strictly by grant, or 
prescription.® The common right of fishing in navigable 
waters, is founded on such plain principles of natural law, 
that it is considered by many jurists as part of the law of 
nations. The civil law declared, that the right of fishing in 
rivers, as well as in the sea, and ports, was common *, and 
in some respects it went beyond the common law, for it 
held, that all rivers where the flow of water was perennial, 
belonged w holly to the public, and carried with it the right 
of fishery, as well as the public use of the banks/ Brac- 
ton adopted the doctrine of the civil law, and held/ that 
the right of fishing in rivers, and the use of the banks, was 
common jure gentium. But it is every where agreed, that 
this common right is liable to be modified and controlled 
by the municipal law of the land, and no person has a 
right to pass over the lands of others in order to get to the 
water. In Blundel v. Catteral* which called forth a very 
elaborate and learned discussion, the doctrine of the civil 
law, as stated by Bracton, was disclaimed, and it was held, 
that the public had no common law right of crossing the 
beach, or sea shore, for the purpose of bathing in the sea, 
as against the lord of a manor who was owner of the soil 
of the sh6re, and had the exclusive right of fishing therein. 
So, also, in France, before their revolution, the rightof fish- 


a Hale , De Jure Maris, ch. 4. Sir Matthew Hale, in Lord Fitz- 
walter’s case, 1 Mod. Rep. 105. Warren v. Mat hews, 1 Salk. Rep. 
357. 6 Mod. Rep. T9. Waid v. Creswell, Wilks's Rep. 265. The 

Mayor, &c. of Oxford ▼. Richardson, 4 Term Rep. 437. Carter v. 
Murcot, 4 Burr. Rep . 2162. 

b Inst. 2. 1.2. Dig. 43. lit. 12, 13, 14, 15. 
c L. 1. c. 12. sec. 6. 

/I 5 Bamto. $f Aid. 268. 
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ing in navigable, and not navigable rivers, was not com- 
moo to all the subjects, but belonged to the king, and such 
individuals as under him possessed jurisdictional rights.® 
The Napoleon code was formed upon the ruins of seigneu- 
rial and feudal rights, and it is declared, that rivers, and 
navigable or floatable streams, shores, and land between 
high and low water mark, were considered as dependen¬ 
cies of the public domain, and that the right of fishing was 
under the regulation of particular laws. 6 It is now under¬ 
stood, that the owners of the lands on rivers not navigable 
or flotable, (Jlottables ,) have the exclusive right of fishing 
therein, as well as the exclusive ownership of the soil com¬ 
posing the bed of the river. Though some communes 
attempted to appropriate that right to themselves, the claim 
W'as put down by decrees, and on the principle that the 
abolition of feudal rights, of w hich the right of fishing was 
one, was for the benefit, not of the communes, but of the 
feudal vassals, who had become free in their persons and 
property, and that there no longer existed any such seig- 
neurial rights. 6 

The English doctrine, as to navigable rivers, and the 
common right as to the use thereof, and as to the right of 
fishing, as well as the right to the soil, in rivers not navi¬ 
gable, in the common law sense of the term, has been de¬ 
clared to be the law in this, and some other of the United 
States. 4 The Legislature of New-York, when they re-en- 


o Inst. Droit Frarn^. par Argon , tom i. 214. Pothier , Traitc du 
Droit de Propriety No. 52. 

b Code Napoleon, No 538. 715. 

C Tonllier's Droit Civil Franqais, tom. iii. No. 144, 145, 146. 
Questions de Droit , par Merlin , tom iv. tit. P.che. The latter au¬ 
thor has collected the ancient authorities in support of the seigneu- 
rial exclusive light of fishery in all streams not navigable, and the 
several decrees of tBe revolutionary governments abolishing those 
feudal and odious rights. 

d The People v Platt, 17 Johns. Rep. 195. Hooker v. Cum¬ 
mings, 20 ibid. 90. Ex parte Jennings, 6 Cowm’s Rep. 518. Ber¬ 
ry v. Carle, 3 Greenltaf's Rep. 269. Commonwealth v. Charles- 
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acted, in 1787, all the British statutes that were deemed 
applicable to our situation, considered a common of fish - 
ery , as an existing right, for they provided the writ of no- 
vel disseisin , for the disturbance of it.® So a franchise of 
a several fishery, at a particular place in a public river, 
has been admitted to exist, and an instance of such a grant 
was mentioned in the case of Stoughton v. Baker} The 
statute law of the colony of Massachusetts made some al¬ 
terations in the common law. Each town might appropri¬ 
ate the right of free fishing in navigable rivers within the 
town, and the right of free fishing was confined to house¬ 
holders. The legislature have likewise assumed the regu¬ 
lation of the passage and protection of fish in streams not 
navigable, in the technical sense ; and it is now considered 
that fisheries are the exclusive right of the owners of the 
banks of rivers not navigable, unless otherwise appropri¬ 
ated by statute, and that the right, unless secured by a par¬ 
ticular grant or prescription, is held subject to legislative 
control/ In Jacobson v. Fountain , and afterwards, in 
Goidd v. James} it was considered that a person might, by 
grant or prescription, have an exclusive right of fishery, 
even in an arm of the sea, or in a navigable river, where 
the tide ebbed and flowed; and, in New-Jersey, the right 
of several fishery has been attempted to be carried be¬ 
yond the rule of the common law. The doctrine is as¬ 
serted, that, in that state, the whole of the soil under its 
navigable and tide waters, is individual and not public pro¬ 


town, I Pickering's Rep. 180. Adams v. Pease, 2 Conn. Rep. 481. 
Arnold v. Mundy, 1 Halste «fs Rep. 1. Dane's Abr., vol. ii. 692* 
sec. IS. 

a Laws of N. Y. % 10th sess. ch. 50. sec. 7. 
h 4 Mass. Rep. 527. 

c Waters v. Lilley, 4 Pickering's Rep. 14l£ Ingraham v. Wil¬ 
kinson, tbttf, 268. Dane's Abr ., vol. ii. p. 688 to 712, or, ch. 68. 
In that chapter Mr. Dane has diligently and learnedly collected the 
English and American authorities applicable to the subject. 

(i 2 Johns. Rep. 170. 6 Coioen’s Rep. 369. 
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perty, and that it passed in fee simple from the original 
proprietors under the royal patents, to the present occu¬ 
piers and grantees. The title was, originally, in the king, 
by right of discovery, according to the public law of Eu¬ 
rope ; and, it is said, he was competent to convey, and did 
convey the soil in New-Jersey, as well under navigable wa¬ 
ters as elsewhere, to the Duke of York, and by him it was 
conveyed to Sir George Carteret and the representatives 
of Lord Berkeley, and from them the title passed, and has 
been regularly transmitted to the present owners of lands 
on the navigable waters of the state. Upon that broad 
foundation it is maintained, that the proprietors of land on 
rivers and waters, navigable as well as not navigable, have 
immemorially claimed and exercised the right to the soil, 
and to a several fishery in all waters within the state in 
front of their lands and shores, subject, nevertheless, to the 
jus publicum , or use of the same, as a public highway for 
all navigable purposes, and also subject to the regulations 
of the legislature for the passage and protection of fish.® 
But whatever force might have been due to such an opinion, 
if the question was res Integra , the law is now declared, 
after a very profound and exhausting forensic discussion, to 
be, that there is no several fishery in the navigable waters 
of New-Jersey, but the same is common to all the people 
of the state.* 

Though the right of fishery in a navigable river be a 
common right, the adjoining proprietors have the exclusive 
right to draw the seine, and take fish on their own lands ; 
and if an island or a rock, in tide waters, be private pro¬ 
perty, no person but the owner has the right to use it for 
the purpose of fishing/ It has been further decided, that 


a Griffith's Register, tit. New-Jersey, art. Fisheries, 
b Arnold v. Mundy. 1 HalstetTs Rep. 1. In Mr. Angell’s Trea¬ 
tise on the right of property in tide waters, ch. 7. he has shown that a 
right of several fishery in navigable waters in front of their lands, 
may and does exist in individuals, by usage, in several of the states. 

c Lay v. King, 5 Day's Rep. 72. The Commonwealth v. Shaw 
14 Serg. Sf Rawle , 9. 



336 OF REAL PROPERTY. [Part VI. 

though the sea-shore, between high and low water mark, 
be held by grant as private property, the common right 
still exists to go there and fish, and even to dig and take 
shell fish ; and if the owmer of the soil claims an exclusive 
right, he must show a prescription for it, controlling the ge¬ 
neral right at common law. 0 

In Pennsylvania, the English doctrine that no rivers are 
deemed navigable, so as to give the common right of fish¬ 
ing, except those where the tide ebbs and flows, has been 
held not to be applicable to the great rivers in that state, 
and that the owners of land on the banks of such rivers as 
the Susquehanna and Delaware, for instance, have no ex¬ 
clusive right of fishing in the rivers opposite their respect¬ 
ive lands. The right to fisheries, in such rivers, is declared 
to be vested in the state, and open to all the world; 6 and 
a similar exception to the rule of the common law, has 
been suggested to exist in South Carolina. 0 

The conclusion on this subject is, that a right of fisheiy 
in navigable or tide waters, bilow high-water mark, is a 
common right; and if one or more individuals set up an 
exclusive right to a free or several fishery, it must be clearly 
shown by prescription or positive grant. In rivers and 
streams not navigable as tide waters, the owners of the 
soil over which they flow have, at common law, (and 
which common law has been generally recognised in these 
United States,) the exclusive right of fishing each on his 
own side, unless some other person can show a grant or 


<s Bagott v. Orr, £ Bos. Pull. 47£. Peck v. Lockwood, 5 Day's 
Rep. ££. But the case of Bagolt v. Orr. may be considered as over¬ 
ruled by that of Blundell v. Catterall, 5 Bamw. Aid. £68.; and the 
doctrine in Peck v. Lockwood, seems to be very questionable. 

b Carson Blazer, £ Binney's Rep . 475. Shrunk v. The Presi¬ 
dent, &c. of the Schuylkill Narigation Company, 14 Serg. 4 Rassle, 
71. 

e Cates v. Wadlington. 1 Maori's Rep. 586. 
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prescription for a common of piscary, in derogation of the 
right naturally attached to the ownership of the soiL 

The disturbance of a right of common of pasture arises, 
when a person who has no right, interferes by putting in his 
cattle, or if he has a right to use the land for commonable 
cattle, by putting in those which are not commonable, or 
by surcharging the common by putting in more cattle than 
the pasture will sustain. In these cases, the owner of the 
soil has his action of trespass, and the commoner his spe¬ 
cial action upon the case, inasmuch as both the owner of 
the land, and the owner of the right of common, are in¬ 
jured. The common law gave to the commoner a writ of 
admeasurement of pasture, under which process a jury, with 
the sheriff, apportioned the quantity of cattle to the extent 
of the ground, and the number of proprietors. So, also, if 
the commoner be disseised, either of the common of pas¬ 
ture, of estovers, or of fishery, he may have a writ of aoue! 
disseisin to reinstate himself in the possession. Such inju¬ 
ries are now generally redressed by the more familiar and 
easy remedy of an action upon the case ; and the mention 
of those old and obsolete actions in the revised act of 1787/ 
arose from the circumstance that the statute of Westmin¬ 
ster 2d, 13 Edw. I. was literally transcribed. 

II. Of ways , easements , and aquatic rights. 

(1.) Of ways. 

This incorporeal hereditament is a right of private pas¬ 
sage over another man's ground. It may arise either by 
grant of the owner of the soil, or by prescription, which 
supposes a grant, or from necessity. If it be a freehold 
right, it must be created by deed, though it be only an 
easement upon the land of another, and not an interest in 
the land itself.* 


a Lares of JV. Y. sess. 10. ch. 4. sec. 6. and ch. 50. sec. 7. 
b Hewlins v. Shippam, 5 Bamto. Cress. 221. 

Vol. III. 43 
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If it be a right of way in gross, or a mere personal right, 
it cannot be assigned to any other person, nor transmitted 
by descent. It dies with the person, and it is so exclusively 
personal, that the owner of the right cannot take another 
person in company with him." But when a right of way 
is annexed to an estate, it may pass by assignment when 
the land is sold to which it was annexed as appurtenant. 
Thus, in the case stated in Staples v. Heydonf if one be 
seised of lot A. and lot B., and he used a way from lot A. 
over lot B., to a mill, or to a river, and he sells lot A. with 
all ways and easements, the grantee shall have the same 
privilege of passing over lot B. that the grantor had. 

A right of way may arise from necessity in several re¬ 
spects. Thus, if a man sells land to another which is 
wholly surrounded by his own land, in this case the pur¬ 
chaser is entitled to a right of way over the other’s ground 
to arrive at his own land. The way is a necessary incident 
to the grant, and without which the grant would be use¬ 
less. 6 This principle was carried so far, in a modern case/ as 
to be applied to a trustee selling land he held in trust, and to 
which there was no access but over the trustee’s own land. 
The right of way in that case passed of necessity as inci¬ 
dental to the grant, for though he conveyed in the charac¬ 
ter of trustee, it could not be intended that he meant to 
make a void grant, and every deed must be taken most 
strongly against the grantor. Lord Kenyon said it was 
impossible to distinguish that from the ordinary case where 
a man granted a close surrounded by his own land. The 
general rule is, that when the use of a thing is granted, 
every thing is granted by which the grantee may have and 
enjoy such use. If one man gives another a license to lay 


a Finch's Law , 17. SI. 
h 6 Mod. Rep. 3. 2 Lord Raym. 922. 

c Clarke v. Cogge, Cro. Jac. 170. 
d Howton v. Frearson, 8 Term Rep. 50. 
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pipes of lead in his land to convey water to a cistern, he 
may enter on the land and dig therein to mend the pipes." 
The maxim is, that quando aliquis aliquid concedit , conce- 
dcre videtur, ct id , sine quo res uti non potest. 

If a man hath several distinct parcels of inclosed land, 
and he sells all but one surrounded by the others, and to 
which he has no way or passage except over one of the 
lots he has sold, it has been made a question, whether he 
be entitled to a right of way against his own deed, when 
he has been so improvident as to reserve none. It is said, 
in Clarke v. Cogge, 6 that the law reserves to him a right of 
way in such case from necessity. But the position in that 
case seems to have been contrary to the dactrine in the 
prior case of Dell v. Babthorpef where it was held, that if 
a man had a close, and a wood adjoining it, and time out 
of mind a way had been used over tjie close to the wood, 
and he then sells the close to one man, and the wood to 
another, the grantee of the wood has no right of way over 
the close, for the grantor had excluded himself, as he had 
sold the close without reserving such a right; and as he had 
lost his right he could not communicate any to the grantee 
of the wood. But in this last case, it did not appear to be 
necessary to go over the close in question to the wood, and 
there might have been another way to it; and the weight 
of authority is, that the grantor has a right of way to his 
remaining land, in case of necessity, when he cannot other¬ 
wise approach his land. The law presumes a right of way 
reserved, or rather gives a new way, from the necessity of 
the case, and the new right of way ceases with the necessity 
for it. d This principle of law has been for a long time 


a Twysden, J., in Pomfretv. Ricroft, 1 Saund. Rep. 321. 
b Cro. Jac. 170. 
c Cr®. Eliz. 300. 

d Holmes v. Elliott, 2 Bingham's Rep. 76. 
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recognised. Thus, in Packer v. Welsted* deckled in the 
Upper Bench under the protectorate of Cromwell, A. had 
three parcels of land, and there was a private way out of 
the first parcel to the second, and out of the two first par¬ 
cels to the third. B. purchased all these parcels, and then 
sold the two first to C. There was no way to the land not 
•old, bnt through the other two parcels; and the court ad- 
jodged, that the way continued from necessity, and that the 
party was not liable in trespass for using it. So, also, in 
Dutton v. Taylerf A. owned two closes, B. and C., and 
there was no passage to close B. but through close C., and 
he sold close C., and it was held, upon plea and demurrer, 
that the right of way still existed from necessity, and that 
it was not for the public good that the close B. should be 
left uncultivated. This last case is supposed to be bind¬ 
ing ; and Lord Kengon said, in Howton v. Frearson , that 
he was prepared to submit to the express authority of it, 
though his reason was not convinced, and he thought there 
Were great difficulties in the question. 

But the doctrine of the case of Dalton v. Tayler re¬ 
ceived confirmation in Buckby v. Coles f where it is deci¬ 
ded, that if a person owned close A. and a passage of ne¬ 
cessity to it over close B., and he purchased close B., and 
thereby united in himself the title to both closes, yet if 
be afterwards sold B. to one person, without any reserva¬ 
tion, and then close A. to another person, the purchaser of 
close A. has a right of way over close B. This case seems 
to put an end to all doubt as to the existence of a right of 
way from necessity, even over the land which the claimant 
of the way had previously sold. 

If a right of way be from close A. to close B., and both 
doses be united in the same person, the right of way, as 
well as all other subordinate rights and easements, is ex- 


a 2 Sid. Rep. 39. 6 2 Lutw. Rep. 1487. 

c 9 Taunt. Rep. 311. 
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tinguished by the unity of possession.® But there is a dis^ 
tioction between a right of way existing from necessity, and 
one merely by way of easement or convenience. The 
former is not extinguished by the unity of possession, as a 
right of way to a church or market, or a right to a gutter 
carried through an adjoining tenement, or to a water course 
running over the adjoining lands.* Serjeant Williams * 1 is 
of opinion, that the right of way, when claimed by necessi¬ 
ty, is founded entirely upon grant, and derives its force and 
origin from it. It is either created by express words, or it 
is created by operation of law, as incident to the grant; so 
that in both cases the grant is the foundation to the title. 
If this be a sound construction of the rule, then it follows 
that in the cases I have mentioned, the right of the grantor 
to a way over the land he has sold to his remaining land, 
must be founded upon an implied restriction incident to 
the grant, and that it cannot be supposed the grantor meant 
to deprive himself of all use of his remaining land. This 
would be placing the right upon a reasonable foundation, 
and one consistent with the general principles of law. 

There is a temporary right of way over the adjoining 
land, if the highway be out of repair, or be otherwise im¬ 
passable, as by a flood. But this right of going upon the 
adjoining land applies to public and not to private ways. - 
A person having a right to a private way over another’s 
land, has no right to go upon the adjoining land, even 
though the private way be impassable or foundrous, by 
being overflowed by a river. The reason given is, that the 
owner of the way may be bound to repair, and the impass¬ 
able state of the private way may be owing to his own 
neglect; but if public roads become impassable, it is for the 


a Whalley v, Tompson, 1 Bos. fy Pull. 371. 
b Popham, J M in Jorden v. Atwood, Owen's Rep. 121. Cruise's 
Dig . tit- Ways, 23, 24. Note to 1 Bos. fy Pull. 374. 

< Note 6, to 1 Sound. Rep. S23. 
d Taylor v. Whitehead, Doug. Rep. 745. 
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general good that the people should be entitled to pass in 
another direction. There may be a distinction between a 
private way arising from necessity, and a private way 
founded on grant or prescription ; and such a distinction was 
alluded to by one of the Judges in Taylor v. Whitehead . 
If a person be obliged, of necessity, to go over another’s 
farm to arrive at the land which the other sold lum, and the 
private way assigned be destroyed by a flood or otherwise, 
he may, of right, cross the farm on another line, and he is 
not obliged, at his peril, to keep such a road of necessity 
in repair. By selling land surrounded with his own, the 
grantor has bound himself to furnish the purchaser a rea¬ 
sonable passage to it. 

The right of way, as to a foot or tow path along the banks 
of navigable rivers, has been a subject of great discussion, 
and of much regulation in the laws of different nations. 

In the civil law, the banks of public rivers and the sea 
shore were held to be public. Riparum usus publicus est; 
littorum quoque usus publicus est jure gentium.* The law 
of nations was here used for natural right, and not inter¬ 
national law, in the modern sense of it; and it is stated in 
the Institutes of Justinian, that all persons have the same 
liberty to bring their vessels to land, and to fasten ropes to 
the banks of the river, as they have to navigate the river 
itself. These liberal doctrines of the Roman law, have 
been introduced into the jurisprudence of those nations of 
Europe which have followed the civil, and made it essen¬ 
tially their municipal law. Thus in Spain, the sea shore is 
common to the public; and any one may fish, and erect a 
cottage for shelter. The banks of navigable rivers may 
also be used to assist navigation/ In the French law, 
navigable or floatable rivers, as they are termed, have al- 


a Inst. £.1.4 and 5. 

b Institutes of the Civil Law of Spain , by Doctors Jteso and 
Manuel , b. 2. tit. 1. 
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ways been regarded as dependencies of the public domain, 
and the lands on each side subject to the servitude or bur* 
then of towing paths for the benefit of the public. 11 

The English law was anciently the same as the Roman 
law, if we may judge from the authority of Bracton, 6 who 
cites the words of the civil law, declaring the banks of navi¬ 
gable rivers to be as much for public use as the rivers them¬ 
selves. So Lord Holt held, 6 that every man, of common 
right, was justified in going with horses on the banks of 
navigable rivers for towing. But Sir Matthew Hale, in his 
treatise De Jure Maris , and in which he has exhausted 
the learning concerning public property in the sea and 
rivers, and collected all the law on the subject, concluded 
that individuals had a right to a tow path, for towing ves¬ 
sels up and down rivers, on making a reasonable com - 
pensation to the owner of the land for the damage/ This 
condition, which he annexes to the privilege, shows, that 
in his opinion, there was no such common right in the 
English law, inasmuch as it depended on private agree¬ 
ment with the owner of the soil. The point remained in 
this state of uncertainty, until the case of Ball v. Herbert , 
in 1789, e brought the whole doctrine into discussion. The 
case was respecting a claim to tow on the bank of the ri¬ 
ver Ouze, in Norfolkshire, with men and horses, whenever 
it was necessary for the purposes of navigation, doing as 
little damage as possible. It was admitted that the Ouze 
was a navigable river where the tide ebbed and flowed. 
The question was, whether at common law, the public had 
a right to tow vessels on the banks of either side of a navi¬ 
gable river ; and it was investigated and argued with great 


a Ferritre’8 Inst. 2. 1.4. and 5., and note ibi. Code Napoleon r 
No. 538. 650. 
b Lib. 1. c. 12. sec. 6. 
c 1 Lord Raym. 725. 6 Mod. Rep. 163. 

d Harg. L. T. p. 85, 86, 87. 

' 3 Term Rep. 253, 



344 


OF REAL PROPERTY. 


[Fait VI. 


ability. All the cases bearing on the question were col¬ 
lected and reviewed, and the court concluded that there 
was not, and never had been, any right at common law, for 
the public to tow on the banks of navigable rivers. The 
claim was directly contrary to common experience ; and it 
was observed by Lord Kenyon, that the navigators on the 
Thames were frequently obliged, at several places, to pass 
from one side of the river to the other, with great incon¬ 
venience and delay, because they had no such general 
right. It was admitted, that on many navigable rivers, 
there was a custom to tow on the banks; but the privilege 
in those cases rested on the special custom, and not on 
any common law right. The statutes which have given 
a right of towing on parts of the Severn, Trent, and 
Thames, are evidence that no such general right before 
existed. 

(2.) Of easements and aquatic rights. 

It is a settled principle in the English law, that the right 
of soil of owners of land bounded by the sea, or on naviga¬ 
ble rivers, where the tide ebbs and flows, extends to high- 
water mark; and the shore below common, but not extra¬ 
ordinary high-water mark, belongs to the public; and in 
England the crown, and in this country the people, have 
the absolute proprietary interest in the same, though it may, 
by grant or prescription, become private property. But 
grants of land, bounded on rivers, or upon the margins 
of the same, or along the same, above tide water, carry 
the exclusive right and title of the grantee to the centre of 
the stream ; and the public, in cases where the river is na¬ 
vigable for boats and rafts, have an easement therein, or a 
right of passage as a public highway. The proprietors of 
the adjoining banks have a right to use the land and wa¬ 
ter of the river, as regards the public, in any way not in¬ 
consistent with the easement; and neither the state, nor 
any other individual, has the right to divert the stream, and 
render it less useful to the owners of the soil. It would re¬ 
quire an express exception in the grant, or some dear and 
unequivocal declaration, or certain and immemorial usage. 
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to limit the title of the owner, in such cases, to the edge of 
the river. Where a stream is used in a grant as a bounda- 
ry or monument, it is used as an entirety to the centre of it? 
and to that extent the fee passes. Primafacie, said the vice 
chancellor of England, 4 the proprietor of each bank of a 
stream, is the proprietor of half the land covered by the 
stream. If the same person be owner of the lands on both 
sides of the river, he owns the whole river to the extent of 
the length of his lands upon it. If a fresh water river, run¬ 
ning between the lands of separate owners, insensibly gains 
on one side or the other, the title of each continues to go 
ad filum medium aqua; but if the alteration be sensibly 
and suddenly made, the ownership remains according to 
the former bounds, and if the river should then forsake its 
channel and make an entire new one in the lands of the 
owner on one side, he will become owner of the whole 
river, so far as it is enclosed by his land. This is the ge¬ 
neral doctrine as to alluvions. If soil be formed out of 
the sea or a river, by slow and imperceptible alluvion and 
accretion, it belongs to the owner of the adjoining land.* 
Islands situated in a river do not form any exception to this 
general principle, and they belong to the person who owns 
the land on that side of the river to which they are nearest, 
though, if they be situated in the middle of the river, they 
would belong in severalty to the owners on each side, ac¬ 
cording to the original dividing line, or filum aquas, con¬ 
tinued on from the place where the waters begin to di¬ 
vide. 6 

This principle of the common law has been recog- 


a Wright v. Howard, 1 Simons &c Stewart , 190. 
b Just. Inst. 2. 1. 20. Hale, De Jure Maris, ch. 6. 2 Blacks. 
Com. 261, 262. The King v. Lord Yarborough, 3 Bamw. Sf Cress. 
91. 

e Halt, De Jure Maris, ah/1,2,3, 4. and 6. Braeton , De Aeq. Her., 
lib. ii. eh. 2. sec. 2. Dig. 41. 1. 29. The King r. Smith, Doug., 
Rep. 441. Code Napoleon, No. 061. . 

Vol. Iir. 44 
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nised and prevails in the states of Maine, New-Hampshire, 
Massachusetts, Connecticut, New-York, New-Jersey, and 
Virginia. 0 In Massachusetts, some alterations in the con> 
mon law have been made by statute; for by the colony or¬ 
dinance of 1641, and by usage arising therefrom, the 
proprietors of the adjoining land, on bays and arms of the 
sea, and other places where the tide ebbs and flows, go to 
low-water mark, subject to the public easement, and not 
exceeding one hundred rods below high water mark. Ac¬ 
cording to judicial constructions of that ordinance, the flats 
between high and low water mark may be occupied by 
wharves and other erections, provided the easement or 
passage be not too much obstructed.* The common law, 
as we have already seen, has been rejected, or deemed in¬ 
applicable to the great inland rivers in Pennsylvania, and 
the owners of the land on the banks of them, do not, as of 
course, acquire a right to the soil covered by the waters of 
the rivers, but the soil and waters of the rivers, with the rights 
and privileges incident thereto, remain in the public.® In 


a Berry v. Carle, 3 Greenltaf's Rep. S69. Morrison v. Keen, 
ibid. 474. Claremont v. Carlton, 2 N. H. Rep. 360. King v. King, 
7 Mass. Rep. 406. Lunt v. Holland, 14 ibid. 149. Ingraham v. 
Wilkinson, 4 Pickering's Rep. 268. Adams v. Pease, £ Conn. Rep. 
481. Palmer v. Mulligan, 9 Caines' Rep. 318. The People v. Plait, 
17 Johns. Rep. 195. Hooker v. Cummings, 20 ibid. 90. Ex parte 
Jennings, 6 Coven's Rep. 518. Arnold v. Mundy. 1 HaLstecTs Rep. 1. 
Hayes, Ex’r. v. Bowman, 1 Randolph's Rep. 417. A variety of cases 
to the same effect, are cited in the learned note of the reporter, in 6 
Coven's Rep. 544.; and they demonstrate the existence of the rule 
that a grantee, bounded on a river, (and it is almost immaterial by. 
what mode of expression,) goes ad medium Jilum aqua , unless there 
be decided language, showing a manifest intent to stop short at the 
water’s edge. 

b Srnrer v. Freeman, 6 Mass. Rep. 435. Dane's Abr. vol. ii. 60S, 
694. Parker, Ch. J., in Ingiaham v. Wilkinson, 4 Pickering's Rept 
£ 68 . 

e Carson v. Blazer, £ Binney's Rep. 475. Shrunk v. The Presi¬ 
dent of the Schuylkill Navigation Co., 14 Serg. fy Rawle, 71. 
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South Carolina the doctrine of the common law on this 
subject has been held to be inapplicable; but as the com¬ 
mon law still applies to rivers merely capable of being made 
navigable, and which possess obstructions to the passage 
of boats of every description, and as the adjoining owners 
in such cases go ad Jilum aqu&, a the modifications which 
the common law has undergone do not seem to be very 
material. 

The sea shore, according to Lord Hale’s definition, is 
the ground between the ordinary high and low watermark, 
and it prima facie, and of common right, belongs to the 
king, but may be vested in a subject by prescription, or by 
grant, as if the king grants a manor am littore mans 
eidem adjacente, the shore itself will pass.* But it was 
said by the Ch. J., in Arnold v. Mundyf that a grant bound¬ 
ed upon navigable water, where the tide ebbs and flows, 
extended to high-water mark when the tide w as high, and 
to low-water mark when the tide was low, and that the in¬ 
termediate space between high-w ater and low-w ater mark, 
might be reclaimed, and exclusively appropriated by the 
owner of the adjacent land, to wharves, buildings, and 
other erections. There mav be a moveable freehold, as is 
stated by Lord Coke \ d and if a grant was made of the 
seashore, the freehold would shift as the sea receded or 
encroached, and it would take all the soil that should, from 
time to time, be within high and low-water mark.® But I 
should apprehend the better opinion to be, that in ordinary 
grants of land bounded on the sea, or a river, the boundary 
limit must be stable, either at ordinary high or low-water 
mark, and not subject to alternate change with the flux and 


a Cotes v. Wadlington, 1 M'Cord's Rep. 580. 
b Hale , De Jure Maris , ch. 4. and 5. 
c 1 Halsteds Rep. I. 
d Co. Litt. 48. b. 

e Bayley, J., in Scratton v. Brown, 4 Barnw. Sf Cress. 485. 
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reflux of the tide. In Handley's Lessee v. Anthony * it 
was considered as a genera), natural, and convenient rule 
of construction in public grants of territory bounded by a 
river , instead of being bounded by the bank or shore, to take 
the permanent river for the boundary line, and that would, 
of course, carry the line to ordinary low-water mark, and 
include the land left diurnally bare by the receding of the 
water. The rule was, in that case, applied to a country 
or state bounded by a river; and the English common law 
does not allow the riparian owner, under the grant of the 
sovereign, of lands bounded on tide waters, to go beyond 
ordinary high-water mark. 4 Such grants are construed 
most favourably for the king, and against the grantee; and 
Sir William Scott has vindicated* such a rule of construc¬ 
tion as founded in wise policy, for grants from the crown 
are made by a trustee for the public, and no alienation 
should be presumed, that was not clearly and indisputably 
expressed. 

The law with respect to public highways, and to fresh 
water rivers, is the same, and the analogy perfect, as con¬ 
cerns the right of soil. The owners of the land on each 
side go to the centre of the road, and they have the exclu¬ 
sive right to the soil, subject to the right of passage in the 
public. Being owners of the soil, they have a right to all 
ordinary remedies for the freehold. They may maintain 
an action of ejectment for encroachments upon the road, 
or an assize if disseised of it, or trespass against any per¬ 
son who digs up the soil of it, or cuts down any trees grow¬ 
ing on the side of the road, and left there for shade or or¬ 
nament. The freehold, and all profits, belong to the own¬ 
ers of the adjoining lands. They may carry water in pipes 
under the highway, and have every use and remedy that is 


a 5 Wheat. Rep. 374. 

• h Parsons, Ch. J., in Storer ▼. Freeman, 6 Mass. Rep. 438, Cor- 
telyou v. Van Brundt, S Johns. Rep. 357. 
c 5 Rob. Jldim. Rep. 182. 
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consistent with the servitude or easement of a way over it, 
and with police regulations. 0 The established inference 
of law is, that a conveyance of land bounded on a public 
highway, carries with it the fee to the centre of the road 
as part and parcel of the grant The idea of an intention 
in a grantor to withhold his interest in a road to the middle 
of it, after parting with all his right and title to the adjoin¬ 
ing land, is never to be presumed. It would be contrary to 
universal practice ; and it was said, in Peek v. Smith , that 
there was no instance where the fee of a highway, as dis¬ 
tinct from the adjoining land, was ever retained by the ven¬ 
dor. It would require an express declaration to sustain 
such an inference ; and it may be considered as the just and 
settled doctrine, that a grant of land bounded upon a high¬ 
way or river, carries the fee in the highway or river to the 
centre of it. 

The civil law treated very extensively of these incorpo¬ 
real rights annexed to land ; and what in the common law 
are termed easements, went under the general denomina¬ 
tion of servitudes, because they were charges on one estate 
for the benefit of another. Toullier defines servitudes to 
be real rights, jura in re, existing in the property of ano¬ 
ther. By virtue of such a right, the proprietor of the estate 
charged is bound to permit, or not to do, certain acts in re¬ 
lation to hi< estate, for the utility or accommodation of a 
third person, or of the possessor of an adjoining estate. 


a Goodiitlev. Alker, 1 Burr. Rep. 133. Cortelyou v. Van Brundt, 
3. Johns. Rtp.Sbl. Jackson v. Hathaway, 15 ibid. 447. Make¬ 
peace v. Worden, 1 .V Hamp. Rep. 16. Peck v. Smith, I Conn. 
Rep. 103. Perley v. Chandler, 6 Mass. Rep. 454. Robbins v. Bor¬ 
man, 1 Pickering's Rep. 122. Chambers v. Furry, 1 Teates ’ Rep. 
167. The statute of New-York, (sess. 36. ch. 33. sec. 28 and 29.) 
allowing the owners of lands adjoining highways to plant trees on 
the sides of the road, and to bring actions of trespass for injuring 
them, assumes and affirms the principle of the common law in rela¬ 
tion to such rights. 
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The term is a metaphorical expression, borrowed from per¬ 
sonal servitude, but the charge is entirely attached to real 
estates, and not to the person. Servitutem ea natura est , 
ut aliquid patiatur aut non faciat. Servitutem non homi- 
nem debere sed rent .■ 


a Dig. 8.1. 15. Ibid. 8.5, 6. 2. Toullier's Droit Civil Fran £. tom. 
i. n. 376. Institutes of the Civil Late of Spain, by Doctors Asso and 
Manuel, translated by L. F. C. Johnston , 1825. This digest of the 
civil jurisprudence of Spain, collects summarily, and states with 
great precision, the Spanish law concerning servitudes, both in town 
and country ; (lib 2. tit. 6.) and it appears to be a very close adop¬ 
tion of the distinctions of the civil law on the subject of rural and 
city services. The Code Napoleon, b. 2. tit. 4. has also condensed, 
and the Civil Code of Louisiana has borrowed from it, the principles 
of the civil law on the subject of servitudes. Before the promulga¬ 
tion of the code, there were many French treatises on servitudes, and 
in the Repertoire, de Jurisprudence, par Merlin, and in his Questions 
dt Droit, tit. Servitude, a crowd of Italian, German, and French 
treatises on servitudes, are cited, and among them the TraiU des Ser¬ 
vitudes, by Lalaure, which, Toullier says, has been of great use to all 
succeeding writers. The subject is treated at large by Merlin, and 
be has enriched it with forensic discussions. The treatise by Des- 
godets was a simple commentary upon the law of buildings under the 
custom of Paris; but since the era of the code, M. Le Page has pub¬ 
lished two octavo volumes, entitled, Lois des Bolimes, ou It Nouveau 
Desgodetsr in which the law of vicinage in relation to city servitudes, 
is examined with great minuteness of detail. The Traite du Voi- 
sinage , in two volumes octavo, by M. Foumel , a French lawyer of 
the old regime, discusses at large the different subjects embraced by 
the law of vicinage in an alphabetical 01 dictionary form ; and he is a 
learned and voluminous writer, who has published several interesting 
tracts on various branches of the law, and who speaks with freedom 
and contempt of the great mass of laws and ordinances promulgated 
by the revolutionists in France prior to 1800, when the first edition of 
bis work on the law of vicinage appeared. In those legislative assem¬ 
blies, he says, there were peu de jurisconsuites, beaueoup (Phommes dt 
loi. Since the new code, the Traite des Servitudes, suivant les Prin- 
cipes du Code, par M. Pardessus, is much regarded, and this eminent 
professor is always cited by Toullier with great respect, though he 
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The regulations in the civil law on the subject of urban 
and rural servitudes, were just and equitable, and the pro¬ 
visions made to define and protect those rights, were far 
more minute and precise than those which are to be found 
on the same subjects in the books of the common law; and 
it is difficult to solve many questions arising on those rights, 
without having recourse to the solid and luminous princi¬ 
ples of the civil law, which are of permanent and univer¬ 
sal application. a 

In cities where the population is dense, and the buildings 
compact, a great variety of urban services grow out of the 
relation of vicinage. There is the right of support , which 
arises from contract, or prescription which implies a grant. 
This right is where the owner of a house stipulates to allow 
his neighbour to rest his timbers on the walls of his house. 
There is also the servitude of drip , by which one man en¬ 
gages to permit the waters flowing from the roof of his 
neighbour’s house to fall on his estate. So there is the 
right of drain , or to convey water in pipes through, or over 
the estate of another. The right of may may also be at¬ 
tached to a house, entry, gate, well, or city lot, as well as 
to a country farm. These servitudes or easements must 
be created by the owner, and one tenant in common can¬ 
not establish them upon the common property without the 
consent of his co-tenant. 4 


combats with freedom many of his opinions. Toullier himself (tom. 
iit S26. to 554.) has discussed the whole of this subject of servitudes 
upon the principles of the code, with his usual order, accuracy and 
learning. 

a M. Fournel, when speaking of the Roman law in relation to this 
subject, says, that Quelque chose que vous dtm-mdez aux lots Romaines, 
eUts vous en fournissent la reponse ; and we. may say of that law as 
the younger Pliny said of Titus Aristo, who was an accomplished 
lawyer, and his particular friend: Nihil est quoddiscere velis t quod 
Me dotere non possit. 

b Dig. 8. 1. 2. Ibid. 8. 2. 19. Pothier , Coutume d' Orleans, Int. 
to tit. 13. dts Servitudes , art. 2. n. 6. See also his TraiU du Quasi- 
Contrat dt Communaute , passim. Institutes of the Civil Law of 
Spain , by Doctors Asso and Manuel , book 2. tit. 6. 
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The exercise of these servitudes may be limited to cer¬ 
tain times. The right of drawing water, for instance, from 
a neighbour’s well, may be confined to certain hours, or a 
right of passage may be confined to a part of the day. If 
there be a party-wall between two houses, and the owner 
of one of the houses pulls it down, in order to build a new 
one, and with it he takes down the party-wall belonging 
equally to him and his neighbour, and erects a new house 
and a new wall, he is bound, on his part, to pull down the 
wall and reinstate it in a reasonable time, and with the 
least inconvenience ; and if the necessity of the reparation 
of the old wall be established, the neighbour is bound to 
contribute rateably to the expense of the new wall. But 
he is not bound to contribute to building the new wall 
higher than the old one, nor with more costly materials. 
All such extra expense must be borne exclusively by him 
who pulls down and rebuilds. 0 If there had been no party- 
wall, but the walls of the house pulled down stood wholly 
on its lot, yet if the beams of the other house rested upon 
the wall pulled down, and had done so for a period suffi¬ 
cient to establish an easement by prescription, the owner 
of the adjoining house would be entitled to have his beams 
inserted for a resting place in the new wall. Such an ease¬ 
ment is continual, without requiring the constant and im¬ 
mediate act of man; and it is an apparent one, shown by 
an exterior work; and, consequently, it has the qualities suf¬ 
ficient by the common law, and also deemed in the French 
law sufficient, to establish an easement by prescription. 4 It 
has been held, in England, that the owners of a party-wall, 
built at joint expense, and standing partly on the land of 
each, are npt tenants in common, but each party continues 


a Campbell v. Mesier, 4 Johns. Ch. Rep. 8S4. Pothier , Du Quasi- 
Control dt Communavte , No. 187—192. 220, 221. 
h Code Napoleon, No. 690. 
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owner of his land, and has a right to the use of the wall, 
and a remedy for a disturbance of that right.® 

But the most important questions have arisen in respect 
to the use of running waters, between different proprietors 
of portions of the same stream; and such questions are 
daily growing in interest, as the value of water power is 
more and more felt in manufacturing establishments. 

Every proprietor of lands, on the banks of a river, has 
naturally an equal right to the use of the water which flows 
in the stream adjacent to his lands, as it was wont to run, 
(i currere solebat) without diminution or alteration. No 
proprietor has a right to use the water, to the prejudice of 
other proprietors, above or below him, unless he has a prior 
right to divert it, or a title to some exclusive enjoyment. 
He has no property in the water itself, but a simple usufruct 
while it passes along. Aqua currit et debet currere , is the 
language of the law. Though he may use the water while 
it runs over his land, he cannot unreasonably detain it, or 
give it another direction, and he must return it to its ordi¬ 
nary channel when it leaves his estate. Without the con¬ 
sent of the adjoining proprietors he cannot divert or dimi¬ 
nish the quantity of water, which would otherwise descend 
to the proprietors below, nor throw the water back upon 
the proprietors above, without a grant, or an uninterrupted 
enjoyment of twenty years, which is evidence of it. 6 This 


a Matts v. Hawkins, 5 Taunt. Rep. 20. The building act of 14 
Geo. III. cb. 78., has given to each party certain easements in the 
wall on the land of the other, and has made special and ample pro¬ 
vision on the subject of houses and partition walls in the city of Lon¬ 
don. Some statue regulations of that kind seem to be required in 
large cities, though in France the customs of Paris and Orleans have 
supplied the place of more minute statute provisions. 

b Dig. 39. S, 4. and 10 . Pothier, Truitt du Contrat dt Society 
second app. No. 236, 237. Brown v. Best, 1 fVib. Rep. 174. Bealey 
V. Shaw, 6 EasVs Rep. 208. Wright v. Howard, 1 Simon fy Stuart, 
190. Gardner v. Village of Newburgh, 2 Johns. Ch. Rep. 162. Bel¬ 
knap v. Belknap, ibid. 463. Merritt v. Parker, 1 Core’s JV. J. Rep 
460. Tyler v. Wilkiosoir, bv Story, J., Rhode Island Circuit, 18*0. 
Yol. Ilf. 45 
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is the clear and settled general doctrine on the subject, and 
all the difficulty that arises consists in the application. The 
owner must so use and apply the water, as to work no ma¬ 
terial injury or annoyance to his neighbour below him, who 
has an equal right to the subsequent use of the same water. 
Streams of water are intended for the use and comfort of 
man ; and it would be unreasonable, and contrary to the uni¬ 
versal sense of mankind, to debar every riparian proprietor 
from the application of the water to domestic, agricultural, 
and manufacturing purposes, provided the use of it be made 
under the limitations which have been mentioned ; and there 
will, no doubt, inevitably be, in the exercise of a perfect right 
to the use of the water, some evaporation and decrease ofit, 
and some variations in the weight and velocity of the cur¬ 
rent. Butde minimis non curat lex , and a right of action by 
the proprietor below would not necessarily flow from such 
consequences, but would depend upon the nature and ex* 
tent of the complaint or injury, and the manner of using 
the water. All that the law requires of the party, by or 
over whose land a stream passes, is, that he should use the 
water in a reasonable manner, and so as not to destroy, or 
render useless, or materially diminish, or affect the appli¬ 
cation of the water by the proprietors below on the stream. 
He must not shut the gates of his dams and detain the 
water unreasonably, or let it off in unusual quantities to the 
annoyance of his neighbour.® Pothier lays down the rule 
very strictly, that the owner of the upper stream must not 
raise the water by dams, so as to make it fall with more 
abundance and rapidity than it would naturally dp, and in- 


a Beissell v. Stroll, 4 Dallas' Rep. 211. Palmer v. Mulligan, 5 
Caines' Rep. 307. Colburn v. Richards, 13 Mass. Rep. 420. Cook 
▼. Hull, 3 Pickering's Rep. 269. Runnels v. Bullen, 2 A*. H. Rep . 
532. Tyler ?. Wilkinson, Rhode Island Circuity 1826. Merritt v. 
Brinckerhoff, 17 Johns. Rep. 906. Van Bergen v. Van Bergen, S? 
Johns. Ch. Rep. 282 . 
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jure the proprietor below.* But this rule must not be con¬ 
strued literally, for that would be to deny all valuable use 
of the water to the riparian proprietors. It must be sub¬ 
jected to the qualifications which have been mentioned, 
otherwise rivers and streams of water would become utterly 
useless, either for manufacturing or agricultural purposes. 
The just and equitable principle is given in the Roman 
law r :—Sic etrim deb ere quern meliorem agrvm suum facer e, 
ne vicini deteriorem faciat. b 

This natural right to the use of waters, as an incident or 
particular easement to the land, may be abridged, or en¬ 
larged, or modified, by grant or prescription. Though a 
stream be diminished in quantity, or corrupted in quality, 
by means of the exercise of certain trades, yet if the occu¬ 
pation of the party so taking or using it, has existed for so 
long a time as to raise the presumption of a grant, the 
other party whose land is below, must take the stream sub¬ 
ject to such adverse right; and twenty years exclusive en¬ 
joyment of the water in any particular manner affords, 
according to the English law, and the law of New-York, 
Massachusetts, and several other states, presumption of 
such a grant. c But nothing short of a contract, or of 
such a time of enjoyment of water diverted from the natural 
channel, or interrupted by dams, or other obstructions, or 
materially changed in its descent or character, will justify' 


a Tail ' du Content de Sod t ', second app. No. 236. 
b The Code Supoltun, No 640, 641. 643, 644. establishes the 
same jusl rules in the use of running' waters. 

c Tiie time of limitation varies in particular states. Thus, in 
Connecticut, the term of prescription is fifteen years, and in South 
Carolina, five years; (Manning v. Smith, 6 Conn. Rep t 289. An¬ 
derson v. Gilbert, 1 Bay's Rep. 375.) but, I presume, that generally, 
in this country, we follow the English time of prescription. It was 
so understood by Ch. J. Parker, in Gayelty v. Bethune, 14 Mass, 
dtp. 49. 
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the owner as against any land owner lower down the 
stream, to whon^ such alterations are injurious. In the 
character of riparian proprietors, persons are entitled to 
the natural flow of the stream without diminution to their 
injury, and to them may be applied the observation of 
Whitlock, J., in Shury v. Piggottf that a water course 
begins ex jure natures , and having taken a course naturally, 
it cannot be diverted. But, on the other h.m i, the owners 
of artificial works may acquire rights by actual appropria¬ 
tion as against the riparian proprietor, and the extent of 
the right is to be measured by the extent of the appropria¬ 
tion, and use of the water for a period requisite to establish 
a conclusive presumption of right. In such a case, the na¬ 
tural right of the riparian proprietor becomes subservient 
to the acquired right of the manufacturer.* The general 
and established doctrine is, that an exclusive enjoyment of 
water, or of light, or of any other easement in any particu¬ 
lar way, for twenty years, without interruption, becomes an 
adverse enjoyment sufficient to raise a presumption of title 
as against a right in any other person, which might have 
been, but was not asserted. The right is confined to the 
extent, and the mode of the enjoyment during the twenty 
years. All that the law requires is, that the mode or man¬ 
ner of using the water should not be materially varied to 
the prejudice of other owners ; and the proprietor is not 
bound to use the water in the same precise manner, or to 
apply it to the same mill, for such a construction of the rule 
would stop all improvements in machinery. He is only 
not to vary the enjoyment to the prejudice of his neighbour. 
This presumption of title founded on that enjoyment, 


a 9 Bidst. Rep. 339. 

b Brown v. Best, 1 WUs. Rep. 174. Benley v. Shaw, 0 East's 
fltp. 208. Tyler v. Wilkinson, Rhode Island Circuit , 1826. Hatch; 
y. Dwight, 17 Mass. Rep. 289. 
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is equally well established in English 3 and American 
law.* 

The cases usually say, that this right, acquired by twenty 
years undisturbed and uninterrupted enjoyment of an ease¬ 
ment, is founded on the presumption of a grant or release, 
and if so, it is not an absolute title, but one that is liable to 
be rebutted by circumstances, and is to stand good until 
the presumption of title be fully and fairly destroyed. This 
was the doctrine so late as the cases of Campbell v. Wil¬ 
son, c and of Livett v. Wilson, d and it is the prevalent lan¬ 
guage in all the books, English and American. But some 
of the later English authorities seem to give to this pre¬ 
sumption the most unshaken stability, and they say it is 
conclusive evidence of title. In Tyler v. Wilkinson,* where 
the whole law on the subject is stated withjearning, preci¬ 
sion, and force, the presumption is even made to be one 
juris et de jure, and to go to the extinguishment of the right 
in various ways, as well as by grant. The operation of the 
presumption, founded on the fact of the uninterrupted en¬ 
joyment of the easement for twenty years, is said to exist, 
notwithstanding personal disabilities of particular proprie- 


a Lewi* v. Price, Esp. Dig. 636 Bradbury v. Grinsell. 2 Saund. 
Rep. 175. a. Brown v. Best, 1 Wils. Rep. 174. Bealey ▼. Shaw, 
6 East's Rep. 208. Balston v. Bensted, 1 Campb. N. P. Rep. 
463. Saunders v. Newman, 1 Barnw . Sf Aid. 258. Barker v. 
Richardson, 4 Barnw Sf Aid. 578. Lewis t. Cross, 2 Barnw. £■ 
Cress. 686. Williams v. Morland, ibid. 910. Livatt v. Wilson, 

3 Bingh Rep 115. Gray v. Bond, 2 Brod. fy Bingh. 667. Wright 
v. Howard, 1 Simon & Stuart, 190. 

6 Hazard v. Robinson, 9 Mason's Rep. 272. Sherwood v. Burr, 

4 Day's Rep. 244. Ingraham v. Hutchinson, 2 Conn. Rep. 584. 
Stiles v. Hooker, 7 Cowen's Rep. 268. Campbell v. Smith, 3 Hal- 
sted’s Rep. 159. Cooper v. Smith, 0 Serg. fy Rawle , 26. Strickler 
v. Todd, 10 ibid. 63. Tyler v. Wilkinson, before Judge Story, Rhode 
Island Circuit , 1826. 

c 3 East's Rep. 294. 

(I 3 Bing. Rep. 115. 
e Rhode Island Circuit, 1826. 
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tors might have intervened, and where, in the ordinary 
course of proceedings, grants would not be presumed. 

The nature and extent of the right acquired by prior 
occupancy of a ruining stream becomes frequently an im¬ 
portant and vexatious question between different riparian 
proprietors. The law gives considerable weight and effect 
to the first appropriation of the elements of light, air, and 
water; and, therefore, if I build my house close to my 
neighbour’s wall, I cannot compel him to demolish it, 
though it may obstruct my light, for the first occupancy is 
in him. So, if I make a tanyard, which renders less plea¬ 
sant and salubrious the air of the house and garden subse¬ 
quently established adjoining it, the nuisance is said to be 
without a remedy to the person who voluntarily plants him¬ 
self near it.® Jf I am the first person who applies the 
water of a running stream to the purposes of irrigation, oj 
of a mill, I cannot afterwards be lawfully disturbed in any 
essential degree, in the exercise of my right, provided the 
water be used by me in such a reasonable manner, as not 
to divert the natural course of the stream from the lands 
below, nor essentially to destroy the use of it as it naturally 
flowed over the lands of the proprietors above and below 
me.* If, however, the prior occupant has enjoyed the use 
of water in any particular mode for twenty years, so as to 
have acquired a title by prescription, he is, in that case, 


a 2 Blacks. Com 14. 403. Com. Dig fit. Action upon the Case 
for a Nuisance, C. Van Beigen v. Van Bergen, 3 Johns. Ch. Rep. 
282. 

b Platt v. Johnston. 15 Johns. Rep. 213. In Hatch v. Dwight, 
17 Mass. Rep . 2B9. the Ch. J. said, that the first occupanl of a mill- 
site, by erecting a dam and mill, had a right to water sufficient to work 
his wheels, even if it should render useless the privilege of any one 
above or below upon the same stream. If the right of prior occu¬ 
pancy, in the case staled, did not go thus far, the water privilege 
would seem wholly useless for mill purposes to all par- 
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entitled to remain undisturbed in his possession, in the 
mode, and to lire extent, commensurate with the right as it 
lias been acquired and defined by enjoyment.® But if the 
prior use of the stream should have been materially alter¬ 
ed within the twenty years, to the injury or annoyance of 
any adjoining occupant, who had, in the mean time, pos¬ 
sessed lnmself of the use of the water, the title by prescrip¬ 
tion would be wanting as to such alterations, and they 
would be unlawful, and, consequently, a ground of action.* 
A right acquired by use may, however, be lost by non¬ 
user, and an absolute discontinuance of the use for twenty 
years afforejs a presumption of the extinguishment of the 
right in favour of some other adverse right 6 As an enjoyment 
for twenty years is necessary to found a presumption of a 
grant, the general rule is, that there must be a similar non¬ 
user to raise the presumption of a release. But I do not 
apprehend that the mere non-user of an easement, even for 
twenty years, will necessarily raise a presumption of its extin¬ 
guishment, unless there has been, in the mean time, some 
act done by the owner of the land, charged with the ease¬ 
ment, inconsistent with, or adverse to the existence of the 
right; and, in that case, a release or extinguishment of the 
right will be presumed. - The doctrine of the civil law 


a Saunders v. Newman, I Barnw. if Aid. 258. Van Bergen v. 
Van Bergen, 3 Johns. Ch. Rep. 282 Sherwood v. Burr, 4 Day's Rep. 
244. 

b Goodrich v. Knapp, 8 Cowen's Rep. 

c Prescott v. Phillips decided p 17^7, and reported in 2 Evans' 
Pothier 136. Lawrence v. Obee; Jfr Campb. Rep. 514. Bracton 
laid down the same principle, that incorporeal rights acquired by use 
may be equally lost by disuse. Lib. iv. De assisa nova disseisins, 
ch. 38. sec. 3. 

d See die reasoning of Sir William D. Evans, in Evans' Pothier, 
vol. ii. 136.; and the opinion of Mr. Justice Story,-in Tyler v. Wil¬ 
kinson, in which he says, that the proprietors of Sergeaut's Trench 
were entitled to so much, and no more of the water of the river, as 
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was, that a servitude was presumed to have been released 
or renounced, when the owner of the estate to which it was 
due, permitted the owner of the estate charged with it, to 
erect such works on it, as a wall, for instance, which natu¬ 
rally and necessarily hindered the exercise of the right, and 
operated to annihilate it. The mere sufferance of works 
to be erected, repugnant to the enjoyment of the servitude, 
would not raise the presumption of a release, unless the suf¬ 
ferance continued for a time requisite to establish a prescrip¬ 
tion ; or the works were of a permanent and solid kind, such 
as edifices and walls, and presented an absolute obstacle to 
every kind of enjoyment of the easement. There must be a 
total cessation of the exercise of the right to the servitude, 
during the entire time necessary to raise the presumption 
of extinguishment, or there must have been some perma¬ 
nent obstacle permitted to be raised against it, and which 
absolutely destroyed its exercise. 0 

Unity of possession of the estate to which an easement is 
attached, and of the estate which the easement incumbers, 
is, in effect, an extinguishment of the easement But this does 
not apply to a way of necessity ; and though it be suspended 
by the unity of possession, it revives by necessary implica¬ 
tion, when the possession is again severed.® Nor is a wa¬ 
ter course extinguished by unity of possession, and this from 
the necessity of the case, and the nature of the subject. 
This was settled, after a very elaborate discussion, in Shury 


bad been accustomed for twenty years to flow through their trench, 
to and from their mills, whether actually used, or necessary for the 
mills, or not. See also, White v. Crawford, 10 Mass. Rep. 183. 

a Dig. 8. 6. 5. Voet , Com. ad Pand. lib. 8. tit. 6. sec. 5 and 7. 
TouUlier's Droit Civil Francis, tom. iii. n. 673. Repertoire de Ju¬ 
risprudence, par Merlin, tit. Servitude, ch. 30. sec. 6. ch. 33. Touil- 
lier says, that the article Servitude in the Repertoire is composed with 
great care. Civil Code of Louisiana , art. 815, 816. 

a 1 Saund. Rep. 323. note 6. Story J., in Hazard v. Robinson, 5 
Mason's Rep. 276. 
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v. Pigott* and that case was accurately examined and de¬ 
liberately confirmed, in all its parts, in Hazard v. Robinson. 
But the use of water, in a particular way, by means of an 
aqueduct, may be extinguished by the unity of possession 
and title of both the parcels of land connected with the 
casement; and if the adverse enjoyment of an easement 
bo extinguished, within the period of prescription, by the 
unity of title, and the land which possesses the easement 
be shortly thereafter separated again from the land charged 
with the easement, by a re-conveyance, the right to be ac¬ 
quired by user, must commence de novo from the last pe¬ 
riod.* As to light and air, the right to them is acquired 
by mere occupancy, and will continue so long, only, as the 
party continues the enjoyment, or shows an intention to 
continue it. A person may lose a right to ancient lights by 
abandonment of them, within a less period than twenty years, 
if he indicates an intention, when he relinquishes the enjoy¬ 
ment of them, as by building a blank wall to his house, ne¬ 
ver to resume it. It is the modern doctrine, that the ceas¬ 
ing to enjoy such an easement will destroy the right, 
provided the discontinuance be absolute and decisive, and 
unaccompanied with any intention to resume it within a 
reasonable time; and it is a wholesome and wise qualifi¬ 
cation of the rule, considering the extensive and rapid im¬ 
provements that are every where making upon real pro¬ 
perty. 0 So, also, in Hatch v. Dwight,* it was declared* 
upon the same principle, that if a mill-site unoccupied be 
abandoned by the owner, evidently with an intent to leave 
it unoccupied, it would be unreasonable that the other ripa¬ 
rian proprietors, above and below, should be prevented, by 


a 3 Bvlst. Rep. 339. PopKam's Rep. 166. 
h Manning v. Smith, 6 Conn. Rep. 289. 
c Moore v. Rawton, 3 Bamw. Cress. $32. 
d 17 Mass. Rep. 289. 

Vol. Ill 46 
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fear of suits, from making a profitable use of their sites. 
The Jaw is solicitous to prevent all kind ol imposition and 
injury, from confidence reposed in the acts of others ; and 
a parol license to do an act, on one’s own land, affecting 
injuriously the air and light of a neighbour’s house, is held 
not to be revocable after it has been once acted upon.® 

III. Of offices. 

Offices are another species of incorporeal hereditaments, 
and they consist in a right, and correspondent duty, to ex¬ 
ecute a public or private trust, and to take the emoluments 
belonging to it.* Offices, in England, may be granted to 
a man in fee, or for life, as well as for years, and at will.® 
In the United States, no public office can properly be term¬ 
ed an hereditament, or a thing capable of being inherited. 
The constitution, or the law of the state, provides for the 
extent of the duration of the office, which is never more 
permanent than during good behaviour. Private ministe¬ 
rial offices only can be classed as hereditaments, and I do 
not know of any such subsisting among us. It would not 
be consistent with our manners and usages, to grant a pri¬ 
vate trust or employment to one,and his heirs, in fee; though 
I do not know of any positive objection to such a contract 
in point of law. But in the revision of the statute law of 
this state, in 1787, most of the provisions in the ancient 


a Winter v. Brockwell, 8 East's Rep. 308. Web v. Paternoster, 
Palmer's Rep. 71. On ihe subject of easements and aquaiic rights,! 
have derived much aid and facility in my tesearches, from the three 
valuable treatises of Mr. Angeil, which treat of water courses , of tide 
waters , and of the rights acquired by adverse enjoyment for twenty years. 
In those essays, the author has faithfully coll cied the law and authori¬ 
ties applicable to the subject, and accompanied his digest of them 
with free and judicious criticism. 

6 Finch's Law , 162. 

2 Blacks. Com. 36. 
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English statutes relative to offices, were re-enacted. It 
was provided, among other things,® that if a man be un¬ 
duly disturbed in Ids office, a writ of novel disseisin should 
be maintainable for offices in fee, and for life, as well as for 
lands and tenements. This regulation was taken from the 
statute of Westminster 2d, 13 Edw. I. and it is probably a 
very useless provision. We have likewise (and very pro¬ 
perly) re-enacted 4 the substance of the statute of 5 and 6 
Edw. VI. ch. 15. against buying and selling offices, and it 
prohibits the sale of any office, or the deputation of any 
office, or taking any fee or reward therefor. The offence 
is punished with the loss of the office ; but it does not apply 
to the case of a deputy agreeing to pay his principal part of 
the profits of an office, and to be allowed to reserve ano¬ 
ther part to himself as a compensation for his sendees/ 
The object of the statute was to prevent corruption in 
office, and it alludes only to corrupt bargains and sales of 
offices, and not to the fair and necessary appointment of 
deputies with a reasonable allowance, though on this point 
there have been some refined distinctions established. 

If an officer has a certain salary, or certain annual pro¬ 
fits, a deputation of his office, reserving a sum not exceed¬ 
ing the amount of his profits, has been held not to be 
contrary to the statute, because the principal is entitled to 
the fees and perquisites of the office, and the deputy to a 
recompense for his labour in the execution of it. So, if 
the profits be uncertain, the deputy may lawfully agree to 
pay so much out of the profits, for in that case he cannot 
be charged for more than he receives. But if the office 
consists of uncertain fees and profits, and the deputy agrees 
to pay a certain sum annually, without restricting the pay¬ 
ment to the proceeds of the profits, it would be a sale 


a Laws of M Y. sess. 10. ch. 50, sec. 7. 

6 haws of N. Y. sess. 11. ch. 16. 
c Gulliford v. De Cardonell, 2 Salk. Rep. 466. 
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within the statute; and the case is not altered by the office 
yielding more in contingent profits than the amount of the 
money stipulated to be paid. - It would also be a contract 
within the purview of the statute t for the deputy to secure 
all the profits to the person appointing him, for this would 
infallibly lead to extortion in the deputy.* 

The statute in this state would seem to be broader than 
the English statute of 5 and 6 Edw. VI., for it has omitted 
the explanatory and restrictive words in that statute, ap¬ 
plying it to w office or offices, or any part or parcel of them 
that shall in any wise touch or concern the administration 
or execution of justiceand the preamble shows, that it 
was intended to apply to u places where justice is to be 
administered, or any service of trust executed.” In Eng¬ 
land, the place of under marshal of London is a service of 
public trust, and yet it has been held to be saleable, be¬ 
cause it only concerned the police of the city.* If, how¬ 
ever, the statute of this state should not admit of a more 
comprehensive construction than the one from which it 
was taken, yet the principles of the common law supply all 
deficiencies; and many agreements for the sale of offices 
that are not within the statute of Edw. VI. have been held 
void, as being against public policy. Thus, if A, should 
agree to allow to B. a certain proportion of the profits of 
an office in the king’s dock-yards, in case the latter retired, 
and he succeeded to the appointment, the agreement would 
be void, as not supported by a valid consideration . d 

The provisions and rules of the ancient common law 
were remarkably provident in respect to the public interest; 
and an office of trust, that concerned the administration of 


a Godolphin v. Tudor, 2 Salk. Rep 468. Willes's Rep. 57?. 
note, S. C. 

6 Layng v. Paine, Willes's Rep. 571. 

c Lord Hardwicke, in Butler v. Richardson, 1 Atk. Rep. 210‘ 
t/imb. Rep. 73. 

d Parsons v. Thompson, 1 JJ. Blacks. Rep. 322. 
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justice, could not be granted for a term of years, for then it 
might vest in executors and administrators, if the officer 
should die within the term ; and it would be impossible that 
the law should know beforehand, whether the representa¬ 
tives would be competent to discharge the trust. This was 
so ruled by Lord Coke, and others, in Sir George Reynel's 
case , respecting the office of marshal of the marshalsea.® 
Sir Henry Finch, in his Discourse , 6 held, that the grant of 
an office to an ignorant man who had no skill at all, was ut¬ 
terly void; as if the king, by his letters patent, made a clerk 
of the crown in the K. B., who had no experience in office, 
and was utterly insufficient to serve the king and people. 

The general rule is, that judicial offices must be exerci¬ 
sed in person, and that a judge cannot delegate his authori¬ 
ty to another. I do not know of any exception to this rule 
with us, though in England there are several/ What is a 
judicial, and what is a ministerial function, has been some¬ 
times a matter of dispute. In Medhurst v. Waited Lord 
Mansfield said, it was taking the definition too large, to say 
that every act, where the judgment was at all exercised, 
was a judicial act, and that a judicial act related to a matter 
in litigation. But a ministerial office may be exercised by 
deputy, though a deputy cannot make a deputy, according 
to the maxim, delegata potest as non potest delegari. The 
distinction between a deputy and an assignee of an office, 
as stated by Lord Coke, in the Earl of Shrewsbury's case, 0 
will serve to explain the application of the statute against 
buying and selling offices to assignees and not to deputies. 
An assignee of an office, he says, is a person who has an 
estate or interest in the office itself, and doth all things in 
his own name, and for whom his grantor shall not answer. 


a 9 Co. 95. 
b Page 162. 

c 4 Inst. 291. Molins v. Werby, 1 Lev. Rep. 76. 
d 3 Burr. Rep. 1259. 

« 9 Co. 42. 
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But a deputy hath not any estate or interest in the office. 
He is but the officer’s shadow, and doth all things in the 
name of the officer himself, and nothing in his own name, 
and his grantor shall answer for him.® 

IV. Of franchises. 

Franchises are certain privileges conferred by grant from 
government, and vested in individuals. In England they 
are very numerous, and are understood to be royal privile¬ 
ges in the hands of a subject.* We have nothing to do 
with a great proportion of the franchises that occupy a large 
space in the treatises on English law; and whoever claims 
an exclusive privilege with us, must show a grant from the 
legislature. Corporations, or bodies politic, are the most 
usual franchises known in our law; and they have been 
sufficiently considered in a former volume. These incor¬ 
porated franchises seem, indeed, with some impropriety, to 
be classed by writers among hereditaments, since they have 
no inheritable quality, inasmuch as a corporation, in cases 
where there is no express limitation to its continuance by 


a As ihe ancient statutes of Westminster 2d. 13 Fdw. I. and of 
5 and 6 Edw. VI., r< lative to the remedy for disturbance in office, 
and against the sale of jffices, have been revived and re-enacted in 
this state, it might have been as well to have also re-enacted the 
statute of 12 Richard II., (A D. 13R8.) entitled, an act that none shall 
obtain offices by suit, or for reward, but upon desert. They all seem 
to have constituted parts of one ancient system, and to have been 
dictated by »lie same, provident and generous spirit It declared, 
that the appointing power who should “ ordain, name, or make jus¬ 
tices of the peace, sheriffs, rusiomeis, comptrollers, or any other offi¬ 
cer or minister uf the king, should be firmly sworn not to ordain, 
name, or make any, for'any gift or brocage, favour or affection; and 
that none which pursueih by him , or by other, privily or openly , to be 
in any manner of office, shall be put in the same office , or in any other.” 
This statute, said Lord Coke, (Co. Lilt 234. a.) was worthy to be 
written in letters of gold, but more worthy to be put in due execution. 
h ® Black's Com. 37. Finch's Law , 164. 
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the charter, is supposed never to die, but to be clothed with 
a kind of legal immortality. Special privileges conferred 
upon towns and individuals in a variety of ways, and for 
numerous purposes, having a connexion with the public 
interest, are franchises. 

V. Of annuities. 

An annuity, says Lord Coke, 0 is a yearly sum stipulated 
to be paid to another, in fee or for life, or years, and 
chargeable only on the person of the grantor. If it be 
agreed to be paid to him and his heirs, it is a personal fee, 
and transmissible by descent like an estate in fee, and for¬ 
feitable for treason as an hereditament/ and for that rea¬ 
son it belongs to the class of incorporeal hereditaments. It 
is chargeable only upon the person of the grantor, for if 
the annuity was made chargeable upon land, it would then 
become a species of rent/ The remedy fora failure in the 
payment of the annuity, is either by the ancient and obso¬ 
lete original writ of annuity, or by the modern and easy 
remedy of a personal action on the instrument by which 
the annuity is created. 

VI. Of rents. 

Rents are the last species of these incorporeal heredita¬ 
ments, and they form a very important and interesting title 
under this branch of the law. 

Rent is a certain profit in money, provisions, chattels, or 
labour, issuing out of lands and tenements in retribution 
for the use. d There were, at common law, according to 
Littleton,* three kinds of rent, viz. rent service, rent charge. 


a Co. Lilt 144. b. 

b Co. Litt. 2. a. Nevil’s case, 7 Co. 34. b. 
e Co. Litt. 144. b. 

d 4 Blacks. Com. 41. Gilbert on Rents , 9. Co. Litt. 142. n. 
f Sec. 213. 
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and rent seek. Rent service was where the tenant held 
his land by fealty, or other corporeal service, and a certain 
rent; and it was called rent service, because it was given as 
a compensation for military, or other services, to which the 
land was originally liable.* A right of distress was inse¬ 
parably incident to this rent. Rent charge , or fee-farm 
rent, is where the rent is created by deed, and the fee 
granted; and as there is no fealty annexed to such a grant 
of rent, the right of distress is not an incident, and it re¬ 
quires an express power of distress to be annexed to the 
grant, which gives it the name of a rent charge, because 
the lands are, by the deed, charged with a distress.* Rent 
seek , siccus , or barren rent, was rent reserved by deed, 
without any clause of distress, and in a case in which the 
owner of the rent had no future interest or reversion in the 
land. The owner of the rent was accordingly driven to 
the slow and tedious remedy by a writ of annuity, or a writ 
of assize.* But the statute of 4 Geo. II. c. 28. abolished 
all distinction between the several kinds of rent, so far as 
to give the same remedy by distress in cases of rents seek, 
rents of assize, and chief rents, as in the case of rent re¬ 
served upon a lease. The statute of New-York on the 
subject of distresses and rents,* has not adopted that pro¬ 
vision in so many words, but it assumes, that the remedy 
by distress lies for rent reserved and due upon any demise, 
lease, or contract whatsoever, and for any kind of rent; 
and it specially gives the remedy by distress to the execu¬ 
tors and administrators of persons who were entitled to 
rent seek, rent service, rent charge, and fee farms, and died 
leaving arrearages of rent due.® There is, therefore, the 


a Litt. s. SIS. Co. Litt. 142. a. 
b Litt. s. 217. Co. Litt. 143. b. 

c Litt. s. 213. 217,218. 235, 230. Co. Litt. 150. b. 160. a. Gil¬ 
bert on Distresses, 6. 
d Laws of N. Y. scss. 36. ch. 63. 
e Ibid. sec. 5,6. 10.11. 18. 
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same universal remedy by action and by distress, for every 
species of rent or service lawfully due, w hen the same is 
certain, and the landlord who distrains has a reversionary 
interest. 0 The tenancy that will authorize a distress does 
not necessarily require a formal lease, and it may be impli¬ 
ed from circumstances, and a parol lease will be suffi¬ 
cient. 4 

The best way of reserving perpetual rents, if it be in¬ 
tended that rents should alivavs be of the same value, is to 
stipulate that the payment be in kind, such as wheat, or 
other produce, or in cattle or poultry. This was the almost 
universal practice in ancient times, and a great proportion 
of the ancient leases in this state, in the manor countries, 
were of that description. By the statute of 18 Eliz. one 
third part of the rent upon college leases, w ere directed to 
be reserved in corn, to be paid either in corn, or at the 
current prices at the nearest public market. Wc have an in¬ 
stance of the same provident foresight in the act instituting 
the university hi this state, c and limiting its annual income to 
40,000 bushels of w'heat. This arrangement saves the in¬ 
terest of the persons in whose favour rent is reserved, from 
sinking by the depreciation of money, owing to the aug¬ 
mentation of gold and silver, and the prodigious accumu¬ 
lation of paper credit. The rents which have been reserved 
in corn, says Doctor Smith, have preserved their value much 
better than those which have been reserved in money. d 

In the feudal ages a great proportion of the produce of 
the land went as rent to the landlord. The cultivators of 
the soil w-ere generally bondsmen, or tenants at will, whose 


a Cornell ▼. Lamb, 2 Coven's Rep. 652. Smith v. Colson, 
10 Johns. Rep. 91. 

6 Knight v. Bennett, 3 Bing. Rep. 361. Cornell v. Lamb, 
2 Coven's Rep. 652. Jacks v. Smith, 1 Bay's Rep. 315. 
e Laws of N. Y. seas 36. ch. 69. sec. 1. 
d Smith's ealth of Nations , vol. i. 34. 187. 

Vol. III. 47 
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labours in peace, and services in war, were equally at the 
command of the landlord. In modern times, the rent of 
land has been tripled and quadrupled, but the produce of 
the land, in the progress of improvement, has been in¬ 
creased in a much greater proportion, and the amount of 
the yearly produce of land is several times greater than the 
amount of the yearly rent." 

We will, in the first place, ascertain when, and to what 
extent, rent is due, and then take a view of the remedy for 
the recovery of rent. 

(i.) it is a rule of law, that the rent must be reserved 
to him from whom the land proceeded, or to his lawful re¬ 
presentatives, and it cannot be reserved to a stranger. 
Thus, if A. leases a lot, or parcel of land, to B., on a cer¬ 
tain rent, the payment of that rent cannot be reserved to 
C. ; and the reason is, that the rent is payable as a return 
for the possession of the land, and it must, therefore, be 
rendered to the person from whom the land passed. 4 It 
was also, on the same ground, decided, in Prescott v. De 
Forest, and afterwards in Cornell v. Lamb, c that the right 
of distress for rent was incident to the reversion, and that 
no other person could distrain but he who owned the re¬ 
version. The person who distrains must have some rever¬ 
sionary interest to sustain the right. If the landlord dies 
before the rent becomes due, it goes to the heir as incident 
to the reversion ; but if he dies after the rent had become 
payable, it goes to the executor or administrator as part of 
the personal estate, and the executor or administrator may 
distrain for the arrears of rent due at the tenant’s death. d 


a Smith's Wealth of Nations , vol. i. 333. 
h Litt. s. 346. Co. Litt. 143. h. 
e 16 Johns. Rep. 159. 2 Cowen's Rep. 652. 

d 1 Sound. Rep. 287. n. 11. Strafford v. Wentworth, Prcc.in 
CJc. 555. Kockinghara v. Penrice, 1 P. Wms. 177. Laws of N. 
Y. sess. 36. ch. 63. sec. 18. 
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If the tenant be evicted from the lands demised to him, by 
a title paramount, before the rent falls due, he will be dis¬ 
charged from the payment of the rent, for the obligation 
to pay ceases when the consideration for it ceases, and 
which was the enjoyment of the land.' 1 So, if there be an 
actual expulsion of the tenant from the whole, or a part, by 
the lessor, before the rent becomes due, and be continued 
until after the rent becomes due, it bars the claim for the 
rent ; 4 but no offensive or outrageous conduct on the part 
of the landlord, as by erecting a nuisance in the neighbour¬ 
hood of the demised premises, will be sufficient. 6 

The cases have afforded a full discussion of the interest¬ 
ing question, how far a tenant is excused from the payment 
of rent, when he is deprived, even by inevitable necessity 
or misfortune, and without any default on his part, or on 
the part of the landlord, of the enjoyment of the premises. 
In Taverner's case, d which arose in 34 and 35 Hen. 
VIII., a man made a lease of land, and of a flock of sheep, 
rendering a certain rent, and all the sheep died. The ques¬ 
tion was, whether the tenant could have relief from this 
calamity, at the expense of his landlord, by an apportion¬ 
ment of the rent It was very much debated, and different 
opinions were entertained by the serjeants and judges who 
discussed the subject. Some of them thought there was good 
reason and equity to apportion the rent, or, in other words, 
to make a proportional deduction for the loss of the sheep. 
But others held to the contrary opinion, and that though 
the sea, or an inundation, should gain upon the land, or 
part of it be burnt by wildfire, the entire rent must issue 


a 2 RoL Abr. tit. Rent , O- 

b Salmon v. Smith, 1 Sound. Rep. 202. and 204. note. S. Co. 
Lilt. 148. b. Page v. Parr, Styles' Rep. 432. Timbrell v. Bullock, 
ibid. 446. Pendleton v. Dyett, 4 Coioen's Rep. 581. 
c Pendleton ▼. Dyett. u6. rup. 
d 1 Dy. Rep. 55. b. 
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out of the remainder, and that it would be different if part 
of the land should be recovered from the tenant by a title 
paramount to that derived from his landlord. The point 
was left unsettled by this early decision, but the opinion of 
those who were for the payment of the entire rent, gained 
a decided superiority in the course of the subsequent cen- 
tury, 

In Paradine v. Jane} an action of debt was brought for 
rent, upon a lease for years, and the defendant pleaded, by 
way of excuse for the non-payment of the rent, that he had 
been driven from the premises by public enemies, viz. : by 
Prince Rupert and his soldiers. The case was fully and 
ably argued before the King’s Bench, during the time of 
the civil wars, in the reign of Charles I. It was insisted, 
that by the law of reason, a man ought not to pay rent 
when he could not enjoy, without any default on his part, 
the land demised to him, and that the civil and canon law 
exempted the party in such a case. But Rolle, J M (the 
same person who was author of the abridgment,) over¬ 
ruled the plea, and held that neither the hostile army, 
nor an inundation, would exempt the tenant from paying 
rent. The same doctrine has been continued to this day ; 
and it is well settled, that upon an express contract to pay 
rent, the loss of ihe premises by fire, or inundation, or ex¬ 
ternal violence, will not exempt the party from his obliga¬ 
tion to pay the rent. The case of Hallett v. Wylie} was 
decided on that principle ; and the principal English au¬ 
thorities were reviewed. Since that decision, the point has 
been presented and decided the same way in the English 
C. B., in Baker x. Holtzapffell ; c and the unsettled question, 
whether a court of equity would grant relief to the tenant 
against the landlord’s claim at law for rent, has also been 


a Aleyri’s Rep. 26. Styles' Rep. 47. 
b 3 Johns. Rep. 44. 
c 1 Taunt. Rep. 45. 
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put at rest by the decision in Hare v. Grove ® in the English 
Exchequer, and of Holtzapffell v. Baker* in the English 
Court of Chancery. In both of these cases, the Court of 
Equity refused to interfere in favour of the tenant, who was 
considered as having no equity against the effect of his own 
express agreement to pay the rent. The same rule prevails 
generally on this point, of an effect of an express covenant 
to pay rent ; e but it is understood, that by the civil law, 
the praetor would exempt the tenant from paying rent, or 
modify the obligation, according to equity, when the pro¬ 
perty was destroyed by fire, inundation, or violence, or the 
crops failed by a bad season. d So, Lord Northington, in 
Brown v. Quieter' thought it very clear, that a man should 
not pay rent for what he cannot enjoy, if occasioned by an 
accident which he did not undertake to meet. But I ap¬ 
prehend that the law, as it is now settled on that point, 
rests on solid foundations of justice and policy. It is to be 
observed, that the case only applies to express agreements 
to pay ; and if a party will voluntarily create a duty or 
charge upon himself, he ought to abide by it when the other 
party is not in fault, and when he might have provided, if 
he had chosen, against his responsibility in case ofsuch ac¬ 
cidents. The loss of the rent must fall either on the lessor 
or lessee, and there is no more equity that the landlord 
should bear it than the tenant, when the tenant has engaged 
expressly to pay rent, and when the landlord must bear the 
loss of the property destroyed. The calamity is mutual ; 
and there is much weight in the observation of the counsel. 


a 3 Anst. Rep. 687. 

6 18 Vesty's Rep. 115. 

c Pollard v. Shaeffer, 1 Dallas' Rep. 210. Fowler v. Bolt, 6 
Mass. Rep. 63. 

d Dig. 50. 17. 23. Code , 4. 65. 8.; and see the copious annota¬ 
tions in the Elzevir edition of the Corpus Juris Civilis. annexed to 
the article in the Code. 
f Jhnb. Rep. r.i 9. 
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in one of the cases referred to, that these losses by fire, 
may often proceed from the carelessness of tenants; and if 
they can escape from the rent, which they may deem in¬ 
convenient, by leaving the property carelessly exposed, it 
might very much lessen the inducements to a reasonable 
and necessary vigilance on their part. 

Inevitable accident will excuse a party from a penalty, 
but will not relieve him from his covenant to perform. 
Thus, in a case as early as 28 and 29 Henry VIII. 0 the 
party covenanted to sustain and repair the banks of a river, 
under pain of forfeiture of £10., and the banks were de¬ 
stroyed suddenly by a great flood. The court held that 
he was bound to repair, but was not subjected to the pe¬ 
nalty. 

When rent is due, a tender upon the land is good, and 
prevents a forfeiture. The tenant is not 1 ound to go and 
seek the landlord, provided the contract be silent as to 
the place of payment, and yet a personal tender to the 
landlord, off the land, is also good/ The time of pay¬ 
ment depends upon the contract -, and if there be no spe¬ 
cial agreement to the contrary, the payment would be due 
either yearly, half-yearly, or quarterly, according to the 
usage of the country, and the presumed intention to con¬ 
form to it. If there be no usage in the case, the rent is due 
at the end of the year. But in the city of New-York, it is pro¬ 
vided by statute, that, in the absence of any special agree¬ 
ment, the rent is payable quarterly, and the hiring termi¬ 
nates on the first of May thereafter/ 

On the subject of the apportionment of rent, there are 
several distinctions to be noticed. There are two modes 


o 1 .Dyer, 33. a. 

b Walter v. Dewey, 16 Johns. Rep. 222. Gibbs, Ch. J., Soward 
v. Palmer, 8 Taunt. Rep. 277. Hunter v. Le Conte, 6 Cowen's Rep* 
728. 

c Laics Jsf. Y. sess. 43. ch. 194. sec. 4 
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of apportioning rent. The one is, by granting the rever¬ 
sion of part of the land out of which the rent Lssues ; the 
other, by granting part of the rent to one person, and part 
to another.* 1 It is laid down as a general rule, in the 
more ancient cases, that if the owner of a rent service pur¬ 
chased part of the land out of which the rent issued, the 
rent was to be apportioned according to its just value, and 
the tenant was discharged of the rent, in a ratio to the value 
of the land purchased. But if a man had a rent charge, 
and purchased part of the land out of which the rent is¬ 
sued, the whole rent was held to be extinguished. 6 The 
objection to the doctrine of the apportionment of rent was, 
that it exposed the tenant to several suits or processes of 
distress, for a thing which was originally entire, and he 
ought not to be obliged to pay his rent in different parcels, 
and to several landlords, when he contracted to pay, in 
one entire sum, to one person. But the convenience of 
mankind dictated the necessity of an apportionment of 
rent in a variety of cases. Though it was a principle of 
the common law that an entire contract could not be ap¬ 
portioned, yet the apportionment of rent was, under cer¬ 
tain circumstances, allowed by the common law, either on 
severance of the land from which it issued, or of the rever¬ 
sion to which it was an incident. A person has a right to 
sell the whole or any part of his reversionary interest in 
land. It may be necessary to divide his estate out on rent 
among his children, or to sell part to answer the exigen¬ 
cies of the family ; and it would be intolerable if such a ne¬ 
cessary sale worked an extinguishment of the whole rent. 
The rent passes as an incident to the purchaser of the re¬ 
version, and the tenant may always avoid several suits and 
distresses by a punctual payment of his rent. The rent is 


a Abbott, Ch. J. t 5 Barnw. if Aid. 876. 

b Lilt. sec. 222. Co. Litt. 147. b. 148. a. Talbot's case, 8 Co. 
102. Gilbert on Rents , 152. 163, 164. 
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to be apportioned among the several owners of the rever¬ 
sion or of the rent, according to the value of the land ; and 
whenever the question becomes a litigated one in a court 
of justice, it is the business of the jury, upon evidence pro^ 
duced, to apportion the rent to the value of the land. 
These things are now generally regulated by the agreement 
of parties, whenever a sale of part only of the demised pre¬ 
mises is made, and the tenant has no concern with the trans¬ 
action, since he pays no more than his stipulated rent, and 
to the claimants in the proportions settled by themselves. 
There is do doubt, therefore, that a rent charge may be ap¬ 
portioned, whenever the reversioner or owner of the rent 
either releases part of the rent to the tenant, or conveys 
part of the land to a stranger.® The rent is also liable to 
apportionment by act of law, as in cases of descent and 
judicial sales. 4 If the landlord enters upon part of the 
demised premises by wrong, the better opinion is, that it 
suspends the payment of the whole rent until the tenant be 
restored to the whole possession, for the lessor ought not 
to be able so to apportion his own wrong as to oblige the 
tenant to pay any thing for the residue ; but the rule is 
otherwise in the case of a lawful entry into part of the de¬ 
mised premises, by the authority of the tenant himself. 6 

The rule at common law was, that neither law nor equity 
would apportion rent as to time, and, therefore, if the te¬ 
nant for life gave a lease for years, rendering a yearly rent, 
and died in the course of the year, the rent could not be 
apportioned, and the tenant would go free of rent for the 
firstpart of the year. The principle was, that an entire con¬ 
tract could not be apportioned. The imperfect performance 
of it depending on various acts, could not reasonably afford 


a Co. Litt. 148. a. Gilbert onrents, 163. 

6 Wotton v. Shirt, Cro Eliz. 742. Litt . sec. 224. 1 Rol. Abr. 

tit. Apportionment. D. pi. 3, 4, 5. 

c Hodgkins v. Robson, 1 Vent. Rep. 276. Vaughan v. Blanchard, 
I Yeates' Rep. 176. 
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& title to the whole, and from the complex nature, and un¬ 
certain value of part performance, it could not afford a 
title to any part of the stipulated consideration. 4 But the 
statute of if Geo. II. c. 19. sec. 15. supplied the principle, 
that apportionment should be made of rent in respect to 
time in such cases, and that part of the statute has been 
re-enacted in this state.* 

(2.) The remedy provided by law for the recovery of 
rent, depends upon the nature of the instrument or con¬ 
tract by which payment is secured. The suit may be art 
action of covenant, or debt, or assumpsit, for the use and 
occupation of the land. The landlord may also re-enter, 
or recover possession of the land, by the action of eject¬ 
ment, for non-payment of rent, provided no sufficient dis¬ 
tress can be found ; and if the tenant, in such a case, does 
not redeem within six months, the land will be deemed dis¬ 
charged from the lease or contract. But the more usual, 
prompt, and effectual remedy, is by distress, which was 
provided by the common law, and has been regulated and 
greatly improved by statute in England and in this country. 

In this state we have adopted the common law on the 
subject of distress for rent, and we have likewise re-enact¬ 
ed the substance of the English statutes of 52 Hen. III. 
3 Edw. I. 13 Edw. I. 21 Hen. VIII. 17 Car. II. 2 W. 
and M. 8 Anne, and 11 Geo. II.* and which statutes were 
made on purpose to control abuses, and mitigate the rigour 


a Bro. Abr. tit. Apportionment, pi. 7. 26. Clun’s case, 10 Co. 
127. Jenner v. Morgan, 1 P. Wm3. 392. The Master of the Rolls, 
in Hay v. Palmer, 2 ibid. 502. 

6 Laws of N. Y. sess. 36. ch. 63. sec. 27. Ex parte Smith, 
1 Swanst. Rep. 338. The editor has annexed a learned note to that 
case, on the doctrine of apportionment as existing both before and 
since the statute of 11 Geo. II. 
c Laws of ff. Y. sess. 11. ch. 5. sess. 36. ch. 63. 

Vol. III. 48 
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of the common law. The English common, and, stafuta 
law, in relation to distress for rent, has been generally, and, 
I apprehend, essentially adopted in several of the other 
states, as, for instance, in New-Jersey, Pennsylvania, Mary¬ 
land, and South Carolina but the whole law has been 
judicially declared in North Carolina, to be irreconcilable 
with the spirit of their laws and government, and tg be of no 
force in that state.* In the New-Engl and states, their law 
of attachment on mesne process has superseded the law. 
of distress for rent; but under their attachment laws, the 
principles of the common law doctrine of distress seem to 
have been essentially assumed, subject to the same checks 
and limitations which, under the English statute law, and 
modern decisions, have modified and improved it. e I shall, 
therefore, proceed to consider the remedy by distress for 
rent, upon the principles of the English common and sta¬ 
tute law, as being incorporated into the jurisprudence of 
this, and of most of the United States. 

The exorbitant authority and importance of the feudal 
aristocracy, and the extreme dependence, and even vas¬ 
salage of the tenants, was the occasion of introducing the 
law of distresses, and which summary remedy is applicable 
to no other contracts for the payment of money, than those 
between landlord and tenant. The non-payment of rent, 
or non-performance of any other stipulated service, was 
originally, by the feudal law, a forfeiture of the feud, and 
the lord was at liberty to enter and reassume it. The se¬ 
verity of those feudal forfeitures was then changed, and in¬ 
tended lo be softened into the right of distress, which was 


o Hartshorn v. Kiermao, 2 Halsted's Rep . 20. Woglam v. Cow- 
perth waite, % Dallas' Rep. 68. Garret v. Hughlet, I Harr. if. 

3. 1 M'tyrd?s Rep . 29S. 

b Dalgleish v. Grandy, Cam. if Not. Rep. 22. 
r Potter v. Hall* 9 Pickering's Rep. 3$$* 
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■borrowed, as Baron Gilbert supposes, 0 from the civil law, 
for by that law (he creditor had a right to seize a pledge in 
order to obtain justice. So, under the feudal law, instead 
of insisting upon an absolute forfeiture of the land, or even 
of the right of the lord to enter and hold the lands until 
the tenant had rendered his service, the law substituted the 
seizure of the cattle, and other moveables found upon the 
land, and allowed them to be detained as a pledge until 
the damages were paid. This power of distress, as an¬ 
ciently used, was soon found to be as grievous and oppres¬ 
sive as the feudal forfeiture. It was equally distressing to 
the tenant to be stripped in an instant of all his goods and 
chattels, for arrearages of rent, as it was to be turned out 
*of the possession of his farm. The power of distraining 
for rent, and other feudal services, became an engine of 
the most insupportable tyranny and oppression. 4 These 
abuses were first stated in the statute of 51 Hen. III. De 
Districtivne Scaccarii , wherein it is mentioned, that the 
commonalty of the realm had sustained great damage by 
wrongful taking of distresses for the king’s debts ; and it 
provided, that when beasts should be distrained and im¬ 
pounded, the owner might feed them without disturbance; 
and that the things distrained should not be sold until the 
expiration of fifteen days; and that if there were any chat¬ 
tels to distrain, neither beasts of the plough, nor sheep, 
should be distrained ; and that the distress should be rea¬ 
sonable in amount, according to the estimation of neigh¬ 
bours. In the following year, the statute of Marlebridge, 
in the 52d Hen. III. was passed, providing more generally 
against the abuse of the right of distress, and that statute 
stated the abuses of landlords in strong language : Mag - 
nates graves ultiones fecerunt , et districtivnes quosque re - 
demptiones reciperunt ad voluntatem suam. What made 
the grievance more insupportable, was, that the lords 


a Gilbert on Distresses, p. 2. 


b Ibid. p. 3. 
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refused to permit the king’s courts to take cognizance of 
the distresses which they had made at their own pleasure, 
and, therefore, as Sir Edward Coke observes, they assumed 
to be judges in their own causes, contrary to the solid 
maxim of the common law/ This statute restored the 
authority of the regular courts, and ordered all distresses to 
be reasonable, and that whoever made an excessive dis¬ 
tress, should be grievously amerced. The distress was not 
Jq be taken, or driven out of the county, and it was not to 
be made upon the public highway, and a remedy by re¬ 
plevin was given for a wrongful distress. By these salutary 
provisions, the power of distress was confined to the origi¬ 
nal intention of the law, which was to seize the tenant’s 
goods by way of pledge, in order to compel him to perform 
his feudal engagements. 6 

The common law also imposed several benign restric¬ 
tions upon this summary and somewhat perilous authority 
pf distress. It forbade perishable articles to be distrained, 
because all pledges ought to be returned in the same good 
.condition as when taken. It forbade the tools and imple¬ 
ments of a man’s trade, as well as the beasts of the plough, 
to be distrained, provided other articles could be found ; 
because the taking of such articles would tend to produce 
an utter inability in the tenant to redeem the pledge/ The 
goods were also to be put into a pound, and there kept 
safely, without being used by the landlord, until they were 
Redeemed. 4 

But if the tenant was disposed to controvert the legality 
pf the distress, either by denying any rent to be due, or by 
averring it to be paid, the law provided him with a remedy 
by the writ of replevin ; which was a writ authorizing the 


a 2 hit. 102, 103. 
b Gilbert on Distresses, 4. 34. 
c 2 Inst. 132, 133. Gilbert on Distresses, 35, 36. 
^ Cro. Jcfi. 148. 




Lecture LI.] OF REAL PROPERTY. ;>>8I 

sheriff to take back the pledge and deliver it to the tenant, 
on receiving security from him to prosecute the writ to ef¬ 
fect, and to return the chattels taken, if he should fail in 
making good his defence. 

In modern times, the whole policy of the law respecting 
distresses has been changed. It was inconvenient, if not 
absurd, that property should be kept in an inactive state in 
order to compel a man to perform his stipulated payment. 
A distress at this day is no more than a summary mode of 
seizing and selling the tenant’s property, to satisfy the rent 
which he owes ; and the extent and manner of the opera¬ 
tion have been changed, and made entirely reasonable and 
just, and equally conducive to the security of the landlord, 
and the protection of commerce. 

When rent is due and unpaid, the landlord, upon de¬ 
mand, may enter immediately, by himself or his agent, 
upon the demised premises,and distrain any goods and chat¬ 
tels that are to be found there, belonging to the tenant or 
others; and this right of the landlord to distrain any goods 
and chattels upon the premises, is founded upon reasons of 
public convenience, and to prevent collusion and fraud.® 
But this inconvenient privilege is subject to many excep¬ 
tions. Articles that may be temporarily placed upon the 
land by way of trade, are exempted from distress, on the 
broad principle of public convenience, and for the benefit 
of commerce. A horse at a public inn, or corn at a mill, 
or cloth at a tailor’s shop, or a grazier’s cattle put upon the 
land for a night, on the way to market, or goods deposited 
in a warehouse for sale, or goods of a principal in the 
hands of a factor, are not distrainable for rent. 4 With 
respect to the cattle of a stranger found upon the land 


a Gorton v. Falkner, 4 Term Rep. 565. 

6 2 Saund. Rep. 289. a. n. 7. Gisbourne v. Hurst, 1 Salk. Rep . 
249. 3 Blacks. Com. 8. Gilman v. EPon, 3 Brod. If Bing. 75. 
Co. Lift. 47. a. Thompson v. Mashiler. 1 Bing. Rep. 283. 


382 OF REAL PROPERTY. [Part VI. 

there is this distinction, that if they broke in they are 
tlistrainable immediately, but if the fences were bad, they 
are not distrainable, until the owner, afteT notice, has ne¬ 
glected to take them away. Corn and grass, whether 
^growing or cut, are seizable by way of distress, and those 
articles and cattle may be secured or impounded upon the 
premises, and there sold. The distress must be reasona¬ 
ble, and it cannot be made in a public highway, or removed 
out of the county. The highway in particular ought to 
be secure to the tenant for the intercourse of commence, 
and the preservation of peace and good order. Nor caft 
beasts of the plough, sheep, or implements of a man's 
trade, be taken for rent, so long as other property can be 
found; but they may be distrained if not in actual Use at 
the time, and there be no other sufficient distress on the 
premises.* 1 In the case of Simpson v. Hartoppf the 
question was, whether a stocking frame, in the actual use 
of a weaver at the time, was distrainable for rent; and after 
two distinct arguments at different terms, it was adjudged, 
that it was not Lord Ch. J. Willes took an accurate and 
elaborate view of the law on the subject; and it was stated, 
that there were several sorts of things not distrainable at 
common law. 1. Things annexed to the freehold, such, 
for instance, as furnaces, millstones, and chimney pieces. 

2. Things delivered to a person exercising a public trade, 
to be worked up or managed in the way of his trade, as a 
horse at a smith's shop, materials sent to a weaver, a horse 
brought to an inn ; though, with respect to a carriage at a 
livery stable, it has since been determined, 6 that it was not 
privileged from distress for rent by the lessor of the stable. 

3. Cocks, or sheaves of corn. 4. Beasts of the plough, and 
instruments of husbandry. 5. Instruments of a man's 
trade. These two last sorts were only exempted from dis¬ 


ci Gorton v. Falkner, 4 TVrm Rep. 565. 2, Inst. 132, 133. 
b Willes*s Rep. 512. 
c Francis v. Wyatt, 3 Butt. Rep. 1498. 
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tress sub modo; that is, upon the supposition that there was 
other sufficient distress. The court, in that case, held, that 
the stocking frame was privileged from distress while the 
party was actually using it, even though there was no other 
distress on the premises. If it had not been in actual use, 
it might have been distrained; and if things in actual oc¬ 
cupancy could be distrained, it would, as Lord Kenyon 
observed, 0 perpetually lead to a breach of the peace. The 
case of Webb v. Bellf seems to have laid down a contrary 
doctrine to a certain extent: for it was there held, that two 
horses, and the harness, fastened to a cart laden with corn, 
might be distrained for rent. But Lord Ch. J. Willes doubt¬ 
ed the law of that case; and even in the case itself a doubt 
is suggested, whether, if a man had been upon the cqrt* 
tfce whole team would not have been privileged for t&e 
qme. In Massachusetts, under their law of attachment 
upon mesne process, w hich is analogous to the common 
law doctrine of distress for rent, it has been held, that a 
stage coach at a tavern, in preparation, and neajly ready 
to depart, might be attached; and the court inclined to? 
think, that stage coaches, steam-boats, and vessels in ac¬ 
tual use, might be attached, though the decision did not go 
to that broad extent/ 


c Storey v. Robinson, 6 Term Rep. 138. 
b 1 Sid. Rep. 440. 

e Potter v. Hall, 3 Pickering's Rep. 368. The statutes of New- 
York of sess. 38. ch. 227. and sess- 39. ch- 177. specially exempt 
spinning wheels, and weaving looms, kept for use in a dwelling house; 
and sheep to the number of ten, and the cloth manufactured from them, 
one cow, two swine, and the pork of the same, and a few necessary 
articles of furniture, as well as wearing apparel and bedding, and own¬ 
ed by a householder, are also exempted from distress for rent, as well 
as from execution. So, the act of sess. 38 ch. 153. requires an affi¬ 
davit, previous to any distress for rent, in the city of New-York, of 
the amount of rent due. Also, by act of sess. 37, ch. 141. certain 
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After the distress has been duly made, if the goods be 
not replevied within five days after notice, the law has pro¬ 
vided, that the goods shall be forthwith appraised, and sold 
at public vendue, under the superintendence of a sheriff or 
constable, towards satisfaction of the rent. And this law 
of distress is liable to so much abuse on the part of the 
landlord, and tenants are so often driven to desperate ex¬ 
pedients to elude the promptitude and rapidity of the 
recovery, that the law has been obliged to hold out the pe¬ 
nalty of double damages against the one, if he distrains 
when no rent is due, and of treble damages against the 
other, if he unlawfully rescues the goods distrained.® If 
the tenant, in this state, holds over, he is liable to pay 
double rent, and all special damages; and the possession 
may be recovered in such cases, by the landlord, 
under a new and summary course of proceeding. 6 The 
proceeding applies to tenants for years, and from year 
to year, or for part of a year, or at will, or at suffer^ 
ance, and to the assigns, under tenants, or legal represen¬ 
tatives of such tenant; and it applies to holding over after 
the expiration of the term without permission, or after de¬ 
fault in the payment of rent pursuant to contract. But in 
the case of a tenancy at will, or sufferance, three month? 
previous notice in writing, to the tenant, to remove, must 
have been given; and in case the proceeding be for non¬ 
payment of rent, there must have been a previous demand 
of the rent, or three days notice in writing, to pay, or 
deliver the possession. This summary remedy for non¬ 


articles of property loaded by benevolent institutions in the city of 
New-York, are exempted from distress for rent. And by the act 
seas. 47. ch. 44. family pictures, and books, not exceeding fifty dol¬ 
lars in value, are exempt from distress and execution, in the hands of 
executors and administrators. 

a Laws of N . Y. sess. 36. ch. 63. sec. 8 and 9. 
ft Ibid . sess. 36. ch. 63. sec. 21. Sess. 43. ch. 194. 
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payment of rent) does not apply, when it shall appear that 
satisfaction for the rent might have been obtained by dis¬ 
tress, and the whole provision is general, and applies to 
every part of the state.® If the tenant carries away his 
goods, leaving the rent unpaid, the goods of such tenant 
are not only liable to be seized wherever found, at any time 
within thirty days after the rent becomes due, though the 
removal may have been more than thirty days preceding, 
but the tenant forfeits double the value of the goods, 4 And 
in order to give further and effectual security to the rent 
of the landlord, no goods of a tenant, or of any other per¬ 
son being on the premises, and liable to distress, can be 
taken on execution at the instance of a creditor, until the 
arrears of rent due at the time, and not exceeding one 
year, be previously deducted. 0 On this last point, it has 
been held/ that the sheriff must have notice of the land¬ 
lord’s claim, otherwise he is not bound to know who the 
landlord is, or what rent is in arrear. 

This power of the landlord does not extend to the seizure 
of goods, as a distress for rent, when the goods have been 
sold bona fide , and for a valuable consideration, before the 
seizure was made. 0 But a mortgage of the goods is said 
not be a sale within the provision, so as to protect them 
from distress/ And if the interest of the tenant in the term 
has ceased, and the tenancy ended, and the tenant, with 
his goods, removed from the premises, a distress for rent 


a Laws of V. Y. sess. 43. ch. 194. 

b [bid. sess. 36. ch. 63. sec. IS, 14. Sess. 43. ch. 194. Reynolds 
v. Shuler, 5 Cowen’s Rep. 323. 

c Ibid. sess. 36. ch. 63. sec. 12, 13, 14. Sess. 43. ch. 194. Rus¬ 
sell v. Doty, 4 Cotoen’s Rep. 576. 

d Smith v. Russell, 3 Taunt. Rep. 400. Alexander v. Mahon, 
11 Johns. Rep. 185. 
e Sess. 30. ch. 6S. sec. IS. 
f Reynolds v. Shuler, 5 Cowen's Rep. 323. 
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cannot thereafter be made, though it be within thirty days 
from the termination of the tenancy.* The remedy by dis¬ 
tress, according to the common Jaw, assumed the tenancy to 
continue, and ceased with it but by the statute of 8 Anne, 
(and which has been adopted in this country/) the remedy 
by distress, is extended to six months after the determination 
of the tenant’s lease, provided the landlord’s title and the te¬ 
nant’s possession continue. The distress may also be made, 
under the above limitations, for all the arrears of rent arising 
during the tenancy, though the rent of several years should 
happen to be in arrear. 4 * 

But the object of this work will not permit me to descend 
into greater detail, and I am obliged to be confined to a 
general view of the law on the subject of rent, and the re¬ 
medy to recover it. The contract for rent, and the remedy, 
are in constant use and application; and m the cities and 
large towns there are few branches of the law that affect 
more sensibly the interests of every class of the people/ 
The law may be deemed rather prompt and strict with re¬ 
spect to the interest of the landlord, but I am inclined to 
think it is a very necessary provision, and one dictated by 
sound policy. It is best for the tenant that he should feel 
the constant necessity of early and punctual performance of 
his contract. It stimulates to industry, economy, temperance, 


a Turboss v. Williams, 5 Cotcen's Rep . 407. 

b Co. Litt. 47. b. Pennant’s case, 3 Co. 64. Stanfi!l v. Hicks, 
1 Lord Raym. £80. 

c Laws JV. Y. sess. 36. ch. 63. sec. 17. 

d Brothwaite ▼. Cooksey, 1 H. Blaek. 465. Wright v. Williams, 
f» Cowtn's Rep. 501. 

e The modern regulations, on the subject of distresses for rent, are 
founded on the statutes of £ W. if M . c. 5.; 8 Anne , c. 14.; 4 Geo. 
IT. c. 28.; 11 Geo. II. c. 19.; and those statutes have been re-enacted, 
with some improvements, in New-York; and doubtless form the basis 
of our American law, on the subject of distress for Tent, in all those 
states where that remedy prevails. 
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and wakeful vigilance; and it would tend to check the growth 
and prosperity of our cities, if the law did not afford to 
landlords a speedy and effectual security for their rents * 
against the negligence, extravagance, and frauds of tenants. 
It is that security which encourages monied men to employ 
their capital in useful and elegant improvements. If they 
were driven in every case to the slow process of a suit at 
law for their rent, it would lead to vexatious and countless 
law-suits, and be, in many respects, detrimental to the 
public welfare. 
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OF THE HISTORY OF THE LAW OF TENURE. 

Tenure is inseparable from the idea of property in land, 
according to the theory of the English law. All the land 
in England is held mediately or immediately of the king. 
There is no allodial property, or lands to which the term 
tenure does not strictly apply, nor any proprietors of land, 
except the king, who are not legally tenants. To express 
the highest possible interest that a subject can have in 
land, the English law uses the terms fee simple, or a te¬ 
nancy in fee, and supposes that some other person retains 
the absolute and ultimate right. The* king is v by fiction of 
law, the great lord paramount, and supreme proprietor of 
all the lands in the kingdom, and for which he is not bound 
by services to any superior. Pr tedium Domini Regis est 
directum Dominium , cujus nullus author est nisi Deus. a So 
thoroughly does this notion of tenure pervade the common 
law doctrine of real property, that the king cannot grant 
land to which the reservation of tenure is not annexed, 
though he should even declare, in express words, the grant 
to be absque aliquo inde reddendo . b Sir Henry Spelman c 
defines a feud to be usus fructus rei immobilis sub condir 
lionejidei j veljus utendi prtedio alieno. The vassal took 


a Co. Lilt. 1. b. 65. a. 2 Blacks. Com. 105. 
b Bro. tit. Tenures, 8 . 52. 6 Co. 6. b. 0 Co. 1£S. a. Wright 

on Tenures, 137, 138. 

t Treatise o f Feuds and Tenures by Knight Service , ch. 1. 
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the profits, but the property of the soil remained in the 
lord, and the seignory of the lord and the vassal’s feud 
made together, saith Spelmaft, that “ absolute estate of in¬ 
heritance, which the feudists, in time of old, called alio - 
drum .” 

This idea of tenure pervades, to a considerable degree, 
the law of real property in this country. The title to land 
is essentially allodial, and every tenant in fee-simple has 
an absolute and perfect title, yet, in technical language, 
his estate is called, an estate in fee-simple, and the tenure 
free and common socage. I presume this technical lan¬ 
guage is very generally interwoven with the municipal ju¬ 
risprudence of the several states, even though not a ves¬ 
tige of feudal tenure may remain. By the statute of New- 
York, of the 20th February, 1787,® entitled, An Act con - 
cem'xng Tenures , the Legislature re-enacted the statute of 
12 Car. II. ch. 24. abolishing the military tenures, and 
turning all sorts of tenures into free and common soGage. 
Under that statute, all estates of inheritance at common- 
law, are held by the tenure of free and comm’on socage ; 
but all lands held under grant of the people of the state, 
(and which includes, of course, all the lands in the west¬ 
ern aDd northern parts of this state, which have been 
granted and settled since the revolution,) are declared to 
be allodial and not feudal, and to be owned in free and 
pure allodium . All the lands in this state are, therefore, 
in contemplation of law, either held by the tenure of free 
and common socage, or enjoyed as allodial; and though 
the distinction has become merely nominal, it is impossible 
to give to the student any intelligible explanation of it, 
without bestowing some attention to the history and cha¬ 
racter of feudal tenures. 


a Laws A*. Y. Bess. 10. ch. S6> 
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I. Of the origin and establishment of feudal tenures on 
the continent of Europe. 

Some writers have supposed, that the sources of feuds 
were not confined to the northern Gothic nations who over¬ 
turned the western empire of the Romans; and that an 
image of feudal policy had been discovered in almost every 
age and quarter of the globe.® But the resemblances 
which have been suggested are too loosely stated, and are 
too faint and remote, to afford any solid ground for compa¬ 
rison. The institutions which seem to have been most 
congenial to the feudal system, were to be found in the 
Roman policy. The relation of patron and client resem¬ 
bled, in some respects, the feudal lord and vassal. But the 
grants of forfeited lands, by the Roman conquerors to their 
veteran soldiers, as a recompense for past service, and 
more especially the grants of the Emperor Alexander Se- 
verus, and in the time of Constantine, on the condition of 
rendering future military service, afford the most plausible 
argument for deducing the feudal customs and tenures 
from the Roman law. There were, however, strong and 
essential marks of difference between the two systems. 
The connexion between the patron and client was civil, 
and not military, and the Roman estates and military 
grants were stable, and of the nature of allodial property. 
The leading points of difference between the Roman and 


a Voet , in his Digressio de Feudis , sec. 1. and Mr. Hargrave in 
note I. to lib. 2. Co. Ijitt. have referred to the several authors by 
whom this opinion has been advanced, and also by whom it has been 
refuted. I would further add, that the feudal policy is declared by 
Doctor Robertson to have existed in its most rigid form among the 
ancient Mexicans; and the government of the Birman empire is 
said to exhibit, at this day, a faithful picture of Europe during the 
feudal ages. The same resemblances have been traced among the 
Mahrattas, and in the island of Ceylon. Robertson's History of 
America, b. 7. vol. ii. £80. Col. Symes ’ Embassy to Atm, vol. ii. 
556. Asiatic Annual Register , for 1799. tit. Miscellaneous Tracts, 
v. lift 
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feudal jurisprudence, in relation to land, have been abun¬ 
dantly shown, by the most able and the most learned of the 
modem legal antiquaries.* 


a Harg. note 1. to lib. ii. Co. Litt. Butler's note 77. to lib. iii. 
Co. Litt. Sullivan's Treatise on the Feudal Law , lec. 3. Mr. Spence, 
in a tecent work, entitled, An Inquiry into the Origin of the Laws and 
Political Institutions of Modern Europe , London, 1820 p. 5. 32. 32. 
has examined the Roman policy on this subject, and studied the Ro¬ 
man laws, and particularly the Theodosian code, with the utmost 
attention. He has drawn from that copious source of legal antiqui¬ 
ties, a body of facts to sustain and illustrate an ancient, and now 
seemingly exploded theory, that the Barbarians adopted, in a great 
degree, the laws and institutions of the Romans, as they found them 
in the provinces which ihey invaded and subdued. His conclusion 
would apply better to France than to any oilier part of Europe. In 
Spain, it is said that the early Spanish lawgivers disliked the Ro¬ 
man laws, and drove them from their tribunals. The Visigoths pro¬ 
hibited the use of them. See Institutes of the Civil Law oj Spain, 
by Asso Manuel, prtf. A historian more learned, even in the an¬ 
tiquities of Spain, than, prohabL, either of those Spanish doctors, 
admits that the Visigoths of Spain indulged their subjects at first 
with the enjoyment of the Roman law, but at length they composed 
a code of civil and criminal jurisprudence, which superseded those 
foreign institutions. Gibbon’s History of the Roman Empire , vol. vi. 
378. 

On the other band, the Theodosian code, and the books of the ju¬ 
risconsults, authorised by that code, were the law of Gaul when it 
was conquered by the Visigoths, Burgundians, and Franks; and 
those laws continued to be almost universally observed under the 
kings of the first race. It is a remarkable fact, that the Emperor 
Charlemagne, in the year 788, caused the Theodosian code to be 
transcribed from the edition of Alaric, king of the Visigoihs; and 
that code, which is sometimes called the Anian Breviary, was the 
only one from which a knowledge of the civil law was gained by the 
jurists of Gaul, prior to the recovery of the Pandects. Histoire du 
Droit Francois, par l'Abbe Fleury , ch. 4 and 11. There is no doubt 
that villenage. or the servitude of the globe, existed in the Roman 
provinces. This appears from the contents of the code De Agrico - 
its, et CensitiSi et Colonis. Code , lib. ii. tit. 47.; and Montesquieu 
has justly and sagaciously inferred, even from the laws of the Bur- 
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The better, and the prevailing opinion, is, that the ori¬ 
gin of the feudal system is essentially to be attributed to 
the northern Gothic conquerors of the Roman empire. It 
was part of their military policy, and devised by them as 
the most effectual means to secure their conquests. The 
chieftain, as head or representative of his nation, allotted 
portions of the conquered lands, in parcels, to his principal 
followers, and they, in their turn, gave smaller parcels to 
their sub-tenants or vassals, and all were granted under 
the same condition of fealty and military service. The ru¬ 
diments of the feudal law have been supposed by many 
modern feudists to have existed in the usages of the an¬ 
cient Germans, as they were studied and described by 
Caesar and Tacitus.® But there could not have been any 
thing more among the ancient Germans, than the manners 
and state of property fitted and prepared for the introduc¬ 
tion of the feudal tenures. Land, with them, was not sub¬ 
ject to individual ownership, but belonged as common pro¬ 
perty to the community, and portions of it were annually 
divided among the members of each respective tribe, ac* 


gundians, that praediat servitude existed in Gaul before it was in¬ 
vaded by those barbarians. Esprit des Loir, liv. xxx. ch. 10. But 
this humble service bore no resemblance to giants by military chiefs 
to their free-born soldiers and companions, on condition of rendering 
future military service. 

a Sir Henry Spehnan on Feuds and Tenures by Knight Service , 
ch. 2. Grotius, De Jure Belli, et Pads , lib. i. ch. 3. sec. 23. Wright 
on Tenures, ch. 1 . p. 6, 7. Sullivar on Ftudaf Law , lec 3 Dalrym- 
ple's Essay on Feudal Property , ch. 1 . Hie contractus (scilicet feu- 
dalis)propritwesf Germanicarwn Gentium , nequeusquam inveniiur , nisi 
ubi Germani sedes posuerunt. This is the language of Grotius, and 
Craig is to the same effect : Constat feudorum, originem a septtnlrion- 
alibus Gentibus dejluxisse. Craig, De Jure Feud . 25. In a few pas¬ 
sages of Cssar and Tacitus, concerning the customs of the Germans, 
may be seen, says Dr. Sullivan, the old feudal law, and all its origi¬ 
nal parts, in embryo. 

Voi.. TIT. 
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cording to rank and dignity.® The German nations be¬ 
yond the Rhine and the Danube, prescribed limits to the 
march of the Roman legions; and while the latter suc¬ 
cessfully established the government, arts, institutions, and 
laws of their own country, in Spain, Gaul, and Britain, the 
free and martial Germans resented every sueh attempt* 
and preserved unimpaired their native usages, fierce man¬ 
ners, and independent genius.* 

The traces of the feudal policy were first distinctly per¬ 
ceived among the Franks, Burgundians and Lombards, 
after they had invaded the Roman provinces. They gene¬ 
rally permitted the Roman institutions to remain in the 
cities and towns, but they claimed a proportion of the 
land and slaves of the provincials, and brought their own 
laws and usages with them.' The crude codes of the 
barbarians were reduced to writing after they had settled 
in their new conquests, and they supplanted, in a very con¬ 
siderable degree, the Roman laws.* The conquered lands 
which were appropriated by the military chiefs to their 
faithful followers, had the condition of future military ser¬ 
vice annexed, and this was the origin of fiefs and feudal 
tenures. The same class of persons who had been cha- 


a Casar , De Bel. Gal. b. 6. Tacitus , Mor. Get. ch. 5. 11. 26. 
b Velleius Pater, b. 2. ch. 117, 118. It was their custom, said the 
Germans to Julius Caesar, delivered down to them from their ances¬ 
tors, to oppose, not to implore, whoever made war upon them. Ca¬ 
sar, De Bel. Gal. 4. 6. 

c The barbarian conquerors of Gaul and Italy generously allow¬ 
ed every man to elect by what law he would be governed. Esprit 
des Loir , b. 28. ch. 2. Hallam on the Middle -Ages, vol. i. 89. 

d Esprit des Loix , b. 28. passim, ibid. b. SO. ch. 6, 7. 9. Mon¬ 
tesquieu has given a yery interesting account of the institutions and 
character of the laws of the northern nations, which they introduced 
and established in France, Spain, and Italy, and the struggle which 
those laws and usages maintained with the provincial laws of the 
Roman*. See also, Spence y s Inquiry , b. 9. c. 2,8. 
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racterized as volunteers or companions in Germany, be¬ 
came loyal vassals under the feudal grants.® 

These grants, which were first called benefices, were, in 
their origin, for life, or perhaps only for a term of years. 4 
The vassal had a right to use the land, and take the profits, 
and he was bound to render in return such feudal duties 
and services as belonged to a military tenure. The pro¬ 
perty of the soil remained in the lord from whom the 
grant was received. The right to the soil, and to the pro¬ 
fits of the soil, were regarded as separate and distinct 
rights. This distinction continued when feuds became 
hereditary. The king or lord had the dominium directum , 
and the vassal, or feudatory, the dominium utile; and there 
was a strong analogy between lands held by feudal tenure, 
and lands held in trust, for the trustee has the technical 
legal title, but the cestui que trust reaps the profits. *The 
leading principle of feudal tenures, in the original and 
genuine character of feuds, was the condition of rendering 
military service. Prior to the introduction of the feudal 
system, lands were allodial, and held in free and absolute 
ownership in like manner as personal property was held. 
Allodial land was not suddenly, but very gradually sup^ 
planted by the law of tenures, and some centuries elapsed 
between the first rise of these feudal grants and their ge¬ 
neral establishment/ 


a Esprit des Loir , b. 3. c. 16. 

b Hallam on the Middle Ages , vol. i. 89. insists, in opposition 
to most of the writers on the feudal system, that these beneficiary 
grants were never precarious and at will. He controverts, on this 
point, the position of Craig, Spelman, Du Cange, Montesquieu, 
Mably, Robertson, and all the other feudists. 

c Hallam, vol. i. 97. 112. says, that five centuries elapsed be¬ 
foreallodial estates had given way, and feuds had attained to matu¬ 
rity ; and he considers, that the establishment of feuds on the conti¬ 
nent was essentially confined to the dominions of Charlemagne, and 
that they had not great influence either in the peninsula, or among 
*he Baltic power*. 


396 


OF REAL PROPERTY. 


[Part VI. 


They were never so entirely introduced as to abolish all 
vestiges of allodial estates. Considerable portions of land 
in continental Europe continued allodial, and to this day, 
in some parts of it, the courts presume lands to be allodial 
until they are shown to be feudal, while, in other parts, 
they presume the lands to be feudal until they are shown 
to be allodial. 0 

The precise time when benefices became hereditary, is 
uncertain. They began to be hereditary in the age of 
Charlemagne, who facilitated the conversion of allodial 
into feudal estates. 6 The perpetuity of fiefs was at last 
established by a general law, which allowed fiefs, in imita¬ 
tion of allodial estates, to descend to the children of the 
possessor/ The perpetuity of fiefs was established earlier 
in France than in Germany ; but throughout the continent 


a Voet, in his Digressio de Feudis , sec. 4. Com. ad Pand. lib. 
38. says, that if it be uncertain whether an estate he feudal or allo¬ 
dial, the presumption is in favour of its being allodial, as being the 
free and natural state of things. And in Germany allodial estates 
are prevalent even to this day. ( Heinec. Elem. Jur. Germ. tom. vi. 
230, £31.) The feudal tenures and services existed in France down 
to the period of the late revolution ; but in those parts of France 
governed by le droit ecrii, all lands were presumed to be allodial until 
the contrary was shown; while in the pays eontumiers the rule was, 
that there was no land without a lord, and those who pretended their 
lands were free were bound to prove it. (Inst. au Droit Francois, 
par Argou< tom. i. 195.) But now, in France, the feudal law, with 
all its rights and incidents, is abolished, as being incompatible with 
freedom and social order. Touillitr , Droit Civil Fran^ais^ tom. iii. 
64. Ibid. tom. vi. 192. 

6 The Abbe de Mably, in his Observations sur VHist, de France , b. 
2. ch. 5. note 3. says, that Louis le Debonnaire, the son and succes¬ 
sor of Charlemagne, first rendered fiefs hereditary iu France; but a 
much greater authority says, that hereditary benefices existed under 
the first race of French kings, or before Pepin, the father of Charle¬ 
magne. . Hallam on the Middle Ages , vol. i. 91. 

c Thiswas by a capitulary of Charles the Bald, A. D. 877. Es¬ 
prit des Loix. b. 31. c. 25. 
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it appears they had become hereditary, and accompanied 
with the l ight of primogeniture, and all the other incidents 
peculiar to feudal governments, long before the era of the 
Norman conquest.® The right of primogeniture, and pre¬ 
ference of males in the line of succession, became maxims 
of inheritance in pursuance of the original military policy 
of the feudal system. It was the object of these rules to 
preserve the fee entire and undivided, and to have at all 
times a vassal competent, from his sex and age, to render 
the military services which might be required. The prac¬ 
tice of subinfeudations, or arriere fiefs, by the higher ranks 
of feudal vassals, grew with the growth of tenures, and 
were created on the same condition of military service by 
the inferior vassqls to their immediate lords. The feudal 
governments gradually assumed the appearance of combi¬ 
nations of military chieftains, in a regular order of subordi¬ 
nation, but loosely connected with each other, and feebly 
controlled by the monarch, or federal head. 

It would appear, at first view, to be very extraordinary, 
that such a free and rational species of property as allodial, 
and which was well calculated to meet the natural wants 
of individuals, and the exigencies of society, should ever, 


a Consuttudines Feudorum, b. 1. tit. 1 and 8. b. 2. tit. 11. Es¬ 
prit des Loir , b. 31. oh. 28, 29. SI, 52. Inst, an Droit Francois 
pear Argon , tom. i. b. 2, ch. 2. Des Fiefs. Hailam on the State of 
Europe during the Middle Ages , vol. i. 91. 96. The Book of Fiefs, 
under the title of Consuetudints Feudorum, is opposed to have been 
compiled by two Milanese lawyers, A. D. 1170, from the law of fiefs 
in Lombardy; but Voet, in his Digressio de Feudis , sec. 2. says, that 
it is uncertain who were the authors of the collection. This code of 
feudal law is usually annexed to the Corpus Juris Civilis , and, 
therefore, conveniently accessible to the American lawyer. It is the 
source from which modern lawyers and historians have drawn much 
of their knowledge of the feudal jurisprudence of continental Eu¬ 
rope. Mr. Butler says, it attained more authority in the courts of 
justice than any other compilation, and was taught classically in 
most of the academies of Italy and Germany. 
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in any one instance, have been voluntarily laid aside, or 
exchanged for a feudal tenure. As a general rule, the allo¬ 
dial proprietor had the entire right and dominion. He held 
of no superior to whom he owed homage, or fealty, or mi¬ 
litary service. His estate was deemed subservient to the 
purposes of commerce. It was alienable at the will of the 
owner. 4 It was a pledge to the king for the good beha¬ 
viour of the subject, and was liable to forfeiture for 
crimes against the state. It was a security to individuals 
for the performance of private contracts, and might be 
taken and sold for debt. It passed to all the children 
equally by inheritance. In these respects allodial estates 
were the very reverse of lands held by a feudal tenure. 
Land under that servitude was locked up from com¬ 
merce, and from that control over it by the owner, which 


a The term allodial is said to have been derived from aL, which 
signified integer , and od, which signified statu* or possessio; so that 
al-od, or allodium , signified integra possessio , or absolute dominion. 
This etymology of the word, Dr Gilbert Stuart says, was communi¬ 
cated to him by a learned Scots judge. (Stuart's View of Society 
in Europe^ p. £05.) Whether this idea be well founded, or be merely 
ingenious, (for Dr. Robertson, in his View of Society , prefixed to 
his history of Charles V. note 8. quotes a German glossary which 
makes allodium to be compounded of the German particle an, and 
lot, i. e. land obtained by lot,) it at least corresponds with the cha¬ 
racter of allodia] estates. Mr. Hallam says, that allodial lands are 
commonly opposed to beneficiary or feudal, and in that sense the 
word continually occurs in ancient laws and documents. But it 
sometimes stands simply for an estate of inheritance, and hereditary 
fiefs are frequently termed allodia. See his Vitw of the State of 
Europe during the Middle Ages , (vol. i. 80 ) a work which appears 
to be equally admirable for vigour of mind, for profound research, 
for manly criticism, and for the spirit of freedom. In the French 
law, Franc-aleu signifies allodia] land, or an estate entirely free, and 
not holden of any superior, and wholly exempt from all seignorial 
rights and services. Inst, au Droit Fran$ais t par Argou. tom. i. 
193. Allodium est proprietas qwz a nullo recognoscUuf. Femerc'6 
Diet. tit. Franc»altv. 
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is so necessary in the intercourse and business of social 
life. But it appears to be well ascertained, that the 
feudal policy was gradually adopted throughout Europe, 
after the overthrow of the western empire, upon the 
principle of self preservation. The turbulent state of 
society, consequent upon the violent fall of that empire, 
and the want of regular government competent to pre¬ 
serve peace and maintain order and justice, encouraged 
and recommended the feudal association. A feudal lord 
and his vassals, connected by the mutual obligation of pro¬ 
tection and service, acted in concert and with efficacy. 
The strength and spirit of these private combinations made 
amends for the weakness of the civil magistrate. A proud 
and fierce feudal chief was sure to revenge any injury of¬ 
fered to himself or any of his dependants, by the united 
force of this martial combination. Much higher compo¬ 
sitions were exacted, even by law and in the courts of jus¬ 
tice, for injuries to vassals, than to allodial proprietors.® 
They were, in some measure, in the condition of aliens or 
outlaws, in the midst of society; and the feudal tenants* 
united by regular subordination under a powerful chief¬ 
tain, had the same advantage over allodial proprietors, as 
has been justly observed by an eminent historian, 6 which 
a disciplined army enjoys over a dispersed multitude; and 
were enabled to commit, with impunity, all injuries upon 
their defenceless neighbours. Allodial proprietors, being 
thus exposed to violence, without any adequate legal pro¬ 
tection, were forced to fly for shelter within the inclosure 
of the feudal association. They surrendered their lands to 


a Montesquieu, in his account of the changes of allodial into feu¬ 
dal estates, says it was the privilege of a vassal of the king, by the 
Salic and rjpuarian laws, to pay 600 sous for the murder of a vassal, 
and 200 sous for killing a freeman or allodial proprietor, whether 
Frank or Barbarian, and only 100 sous for killing a Roman ! Es¬ 
prit des Loix . b. 31. ch. 8. 

h Hwnt's History of England, appendix, ii. 
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some powerful chief, paid him the reverential rites of ho¬ 
mage and fealty, received back their lands under the bur¬ 
densome services of a feudal tenure, and partook of the secu¬ 
rity of vassals, at the expense of the dignity «f freemen. 
Allodial estates became extinguished in this way and from 
these causes, and the feudal system gradually spread, and 
was extended over the principal kingdoms of Europe.® 

A state of anarchy, according to Mr. Hallam, was the 
cause, rather than the effect, of the general establishmeht 
of feudal tenures. The original policy of the system was 
generate and reasonable, for it had in view public defence 
and private protection. Very able and eloquent cham¬ 
pions of the cause of civil liberty, have admitted that the 
feudal system was introduced and cherished by the spirit 
of freedom; and that it had a tendency, before the original 
design of it was perverted and abused, to promote good 
faith, to purify public morals, and to refine and elevate So¬ 
cial sympathies/ 

Bui this same loyal association, which was so auspicious 
in its beginnings as in a great degree to destroy the value 
of allodial property, degenerated in process of time, and 
became the parent of violence and anarchy, promoted pri- 


a Esprit des Loix , b. SI. ch. 8. Robertson 1 s History of Charles 
V. vol. i. note 8. annexed to his View of Society. Hallam's Vieto of 
Society in the Middle Ages , vol. i. ch. 2. p. 93, 94. Stuart 1 s View 
of Society in Europe, b 1 . ch. 2. sec. 3. Spence's Inquiry , p. 346. 
This last writer shows, from the capitularies of Charlemagne, that in 
his time there was scarcely a person in his widely extended empire, 
who was not the vassal either of The monarch, or of some bishop, or 
count, or other powerful individual. 

b Dr. Stuart's Vieto, b. 2. ch. 1 . sec. 1 . Hallam , ub sup. vol. i. 
99. 178, 179. Sir Henry Spelman, in his Treatise of Feuds and 
Tenures , ch. 2. viewed the feudal law in the same light. “ It was,” 
-he observes, “ cartied by the Lombards, Saliques, Franks, Saxpns, 
and Qoths, into every kingdom, and conceived to be the most abso¬ 
lute law for supporting the royal estate, preserving union, confirming 
peace, and suppressing rohbery, incendiaries, and rebellions.” 
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vate wars, and led to a system of the most grievous op¬ 
pression. Except in England, it annihilated the popular 
liberties of every nation in which it prevailed, and it has 
been the great effort of modern times to check or subdue 
its claims, and recover the free enjoyment and indepen¬ 
dence of allodial estates. 

(2.) Of the history of feudal tenures in England. 

England was distinguished above every part of Europe 
for the universal establishment of the feudal tenures. There 
is no presumption or admission in the English law, of the 
existence of allodial lands. They are all held by some 
feudal tenure. There were traces of feudal grants, and 
of the relation of lord and vassal, in the time of the Anglo- 
Saxons, but the formal and regular establishment of feu¬ 
dal tenures in their genuine character, and with all their 
fruits and services, was in the reign of William the Con¬ 
queror.® 


a The ordinances of William the Norman, establishing the feudal 
tenure of lands, to be held jure kareditario in perpetuum, are quoted 
as authentic by the most learned of the English lawyers; (Wright 
on Tenures, p. 65 to 76. Blacks. Com. vol. ii. p. 50.) and they are 
collected in Lombard's Archaionomia, p. 170. L. L. Conq. Wm. \. 
ch. 52. 55. Those laws purport to have been enacted, per commune 
concilium totius regni. 

It has been a subject of great dispute, and one which has occasion¬ 
ed the most laborious investigations, whether feudal tenures were in 
use among the Saxons. This is to us a question of no moment, and 
it is no where any thing more than a point of speculative and histo¬ 
rical curiosity; but even in that view it may command the attention 
of the legal antiquarian. Though in a general sense, military services 
and feuds might have been known to the Anglo-Saxons, yet the 
weight of authority, even in opposition to such names as Coke and 
Seldon, would rather seem to be in favour of the conclusion, that 
hereditary fiefs, with their servitudes, such as aid, wardship, mar- 
riage, and perhaps relief, (for Sir Henry Spelmau and Mr. Hallam 
differ on that point,) were introduced by the Conqueror. Spelmau 

Vol. Ilf. 51 
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The tenures which were authoritatively established in 
England, in the time of the Conqueror, were principally of 
two kinds, according to the services annexed. They were 


^vrote his great work on Feuds and Tenures by Knight Service, to 
refute the argument of the Irish judges, and to support the position 
in bis Glossary , that feuds were introduced at the Norman conquest, 
and he insists that feuds were not hereditary in England under the 
Saxon dynasty. He declares, that there is not a single charter in the 
Saxon tongue, before the conquest, in which any feudal word is ap¬ 
parently expressed. His discussion of the general question is dis¬ 
tinguished for its acuteness and research, and he has been followed in 
bis opinion, either wholly, or in a great degree, by Sir Matthew Hale, 
Sir Martin Wright, Sir William Blackstone, and Mr. Butler. To 
these great authorities may be added the equal name of Mr. Burke, 
who, in his admirable Abridgment of English History, b. 2. ch. 7. 
maintains the position, that the Anglo-Saxons,those fierce and ruth¬ 
less conquerors, who swept before them the laws, language and reli¬ 
gion of the ancient Britons, and lived in savage ignorance amid the 
ruins of Roman arts and magnificence, knew nothing of hereditary 
fiefs, or any thing analogous to feudal tenures. 

Mr. Turner, on the other hand, in his recent History of the Anglo- 
Saxons, throws the weight of his authority, and great Saxon learn¬ 
ing, into the opposite scale. He says, there can be no doubt, that 
the most essential part of what has been called the feudal system, ac¬ 
tually prevailed among the Anglo-Saxons. He admits, that though 
all their lands were charged with the trinoda necessilas, yet that the 
military service (the most material of those ihree servitudes) might 
be commuted by a pecuniary mulct, and lands were hereditary with¬ 
out primogeniture. These admissions destroy the force of his con¬ 
clusion. ( Turner's History, vol. it. 541, 542. or Appendix, No. 4. 
b. C.ch. 3.) Mr. Reeve and Mr. Hallam take a middle course, and 
perceive, in t|ie dependence in which free, and even noble tenants, 
li^Id their estates of other subjects under the Anglo-Saxon constitu¬ 
tion, much of the intrinsic character of the feudal relation, though 
in a less mature and systematic shape than it assumed after the Nor¬ 
man conquest. (Reeve's History of the English Law, vol. i. p. t>. 
Hallarn cn the Middle Ages, vol. ii. ch. 8. part 1.) It would be pre¬ 
sumption in me, even if the occasion called for it, to attempt much 
discussion of such a question, inasmuch as I have no means of access 
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cither tenures by knight service, in which the services, 
though occasionally uncertain, were altogether of a military 
nature, and esteemed highly honourable, according to the 
martial spirit of the times ; or they were tenures by socage , 
in which the services were defined and certain, and gene¬ 
rally of a praedial or pacific nature.® Tenure by knight 
service, in addition to the obligation of fealty and the mili¬ 
tary service of forty days in a year, was subject to certain 
hard conditions. The tenant was bound to afford aid to 


to original documents. There is one, and only one Saxon monu¬ 
ment which I have examined, and I would suggest, though with very 
great diffidence, that the Anglo-Saxon laws, as collected and trans¬ 
lated from Saxon into Latin, by William Lambard, in his Archai~ 
onomia , (Whelock’s edit. Cambridge, 1644.) seem to show sufficiently 
by their silence on the topic of feuds, and by the general tenor of 
their provisions, that the feudal system was not then in any kind of 
force or activity. These laws are the crude productions of a semi- 
barbarous race. Their chief objects were, (1.) The preservation of 
the peace. (2.) The settling ihe rate of pecuniary mulcts or compo¬ 
sitions for all sorts of crimes, and when corporal punishment was re¬ 
sorted to, the prescription was cruel. (3.) The settling the ceremo¬ 
nies of religious observances, and the oaths of purgation and proof 
injudicial trials. (4.) The regulation of the fraternities of frank 
pledges. Those laws are evidence, however, of the existence and 
great extent of the evils of predial and domestic servitude ; and they 
show, also,even amidst their gross superstitions, numerous indications 
of the civilizing genius of Christianity, and the effect of religious 
discipline and restraint, in taming savage manners, and inculcating 
upon the minds of a rude and illiterate people the obligations of 
peace, good order, and justice. 

It is worthy of observation, and goes in confirmation of the con¬ 
clusion, that the English law of feuds was essentially of Norman, 
and not of Anglo-Saxon origin, that allodial lands w r ere changed into 
feudal, throughout the kingdom of Scotland, and the feudal struc¬ 
ture completed there, about the same time, with the like revolution in 
landed property in England. This event took place under Malcolm 
III. who began his reign A. D. 1057. Dalrymplt's Essay on the His¬ 
tory of Feudal Property , p. 20, 21. 

a Wright on Tenures , 1S9—142 
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his lord by the payment of money, when his lord stood 
in need of it, on certain emergent calls, as, when he mar¬ 
ried his daughter, when he made his son a knight, or when 
he was taken prisoner. So, when a tenant died* his heir 
at law was obliged to pay a relief to the lord, being in the 
nature of a compensation for being permitted to succeed 
to the inheritance. If the heir was under age, the lord was 
entitled to the ivardship of the heir, and he took to himself 
the profits of the land during the minority. Various modes 
were devised to elude the hardships of this guardianship in 
chivalry, incident to the tenure by knight service. The lord 
had also a right to dispose of his infant ward in marriage, and 
if the latter refused, he or she forfeited as much as was arbitra¬ 
rily assessed for the value of the match. If the tenant alien¬ 
ed his land, he was liable to pay a fine to the lord, for the 
privilege of selling. Lastly, if the tenant died, without 
leaving an heir competent to perform the feudal services, 
or was convicted of treason or felony, the land escheated , 
or reverted to the feudal lord.® The greatest part of the 
lands in England were held by this tenure by knight ser¬ 
vice ; and several of these fruits and consequences of the 
feudal tenure, belonged also to tenure in socage. Those 


a Littleton's Tenures , b. 2. Wright on Tenures , passim . 2 

Blacks. Com. ch. 5. Mr. Hallam , vol. i. 101—106. vol. ii. 25., says, 
that reliefs, fines upon alienation, escheats, and aids, were feudal in¬ 
cidents belonging to feuds, as established on the continent of Europe; 
and that wardship ami marriage were no parts of the grant or feudal 
system, but were introduced into England, and, perhaps, invented by 
the rapacious feudal aristocracy, under the Norman dynasty. He, 
however, gives instances of their prevalence afterwards all over Eu¬ 
rope. 

The Master of the Rolls, in the great case of Burgess v. Wbeate, 
] Eden's Rep. 177. says, that the right of escheat was not founded 
on want of an heir % but of a tenant to perform the services, and that 
the words had been used promiscuously, because before the power of 
alienation, want of tenant and heir was the same thing, for at the 
death of the ancestor, none but the heir could be tenant. 
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abuses of the feudal connexion took place equally in Eng¬ 
land, and in other parts of Europe. The spirit of rapacity 
met, however, with a more steady and determined resist¬ 
ance, by the English of the Saxon blood, than by any other 
people. This resistance produced the memorable nation¬ 
al compact of Magna Carta , which corrected the feudal 
policy, and checked many grievances of the feudal tenures; 
and the intelligence and intrepidity of the House of Com¬ 
mons, subsequent to the era of the great charter, enabled 
the nation to struggle with better success than any other 
people against the enormous oppression of the system. 

A feoffment in fee, did not originally pass an estate in 
the sense we now use it. It was only an estate to be en¬ 
joyed as a benefice, without the power of alienation, in 
prejudice of the heir or the lord ; and the heir took it as an 
usufructuary interest, and in default of heirs the tenure be¬ 
came extinct, and the land reverted to the lord. The heir 
took by purchase, and independent of the ancestor, who 
could not alien, nor could the lord alien the seignory with¬ 
out the consent of the tenant. This restraint on aliena¬ 
tion was a violent and unnatural state of things, and con¬ 
trary to the nature and value of property, and the inherent 
and universal love of independence. It arose partly from 
favour to the heir, and partly from favour to the lord, and 
the genius of the feudal system was originally so strong in 
favour of restraint upon alienation, that by a general ordi¬ 
nance mentioned in the Book of Fiefs* the hand of him 
who knowingly wrote a deed of alienation, was directed 
to be struck off. 

The first step taken to mitigate the severe restric¬ 
tion upon alienation of the feudal estate, was the power 
of alienation by the tenant with leave of the lord, and 
this tended to leave the heir dependent upon the an¬ 
cestor. The right of alienation was first applied to the 
lands acquired by the tenant by purchase; and Glanviile 


a Lib. 2. tit. 55. 
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says, 0 that in his time, it was, generally speaking, lawful 
for a person to alien a reasonable part of his land by inhe¬ 
ritance, or purchase, and if he had no heirs of his body, 
he might alien the whole of his purchased lands. If, how¬ 
ever, he had a son and heir, he could not disinherit him, 
and alien the whole even of his purchased lands. The re¬ 
straint was almost absolute when the tenant was in by de¬ 
scent, and quite relaxed when he was in by purchase ; and 
there was no distinction on this subject, whether the fief 
was held by a military or socage tenure. The free aliena¬ 
tion of land commenced with burgage tenures, and was 
dictated by the genius of commerce/ The next variation 
in favour of the tenant was the right to alien without the 
lord’s license, when the grant was to him and his heirs 
and assigns, and the general right of alienation seems td 
have been greatly increased, and extensively established, 
in the age of Bracton.® The tenant gained successively 
the power of alienation, if the grant was only to him and 
his heirs; and the power to charge, or incumber the land. 
The lord’s right was still further affected by acts of Parlia¬ 
ment, and judicial determinations, for the fee was made 
subject by elegit to the tenant’s debts, and also by process 
under the statutes merchant and staple/ It was further, 
and as early as the reign of Edw. III., made subject to the 
dower of the wife.* Subinfeudation was also an indirect 
mode of transferring the fief, and resorted to as an artifice 
to elude the feudal restraint upon alienation ; and when the 
statute of Quia Emptores , 18 Edw. I. was enacted, prohi¬ 
biting subinfeudations to all but the king’s vassals, this feu¬ 
dal restraint had essentially vanished, and the policy of that 


a B. 7. ch. 1. 

b Dalrymple's Essay on Feudal Property , ch. 3. sec. 1. 
c Bracton , b. 2. c. 5. sec. 4 and 7.—ch. 6. fo. 18. b.—ch* 27. sec. 1. 
d West. II. 13. Edw. I. ch.'l8. also 13 Edw.l. De Mercatoribus\ 
and 27 Edw. III. 

e Bro. tit. Dower f pi. 64. 
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statute was to recall the stability and perpetuity of landed 
estates. 4 

Successive improvements in the character of the estate, 
and the condition of the tenant, greatly relieved the nation 
from some of the prominent evils of the feudal investiture. 
But the odious badges of the tenure still existed ; and Lord 
Bacon, in his speech at a conference before the Lords, op 
behalf of the Commons, in the reign of James I., strongly 
recommended, by way of composition with the crown, the 
abolition of wards and tenures, as having become trouble¬ 
some and useless. 6 At length, upon the restoration of 
Charles II., tenure by knight service, with all its grievous 
incidents, was by statute abolished, and the tenure of land 
was, for the most part, turned into free and common so¬ 
cage, and every thing oppressive in that tenure was also 
abolished. The statute of 12 Charles II. essentially put 
an end to the feudal system in England, although some 
fictions, (and they are scarcely any thing more,) founded 
on the ancient feudal relation and dependence, are still re¬ 
tained in the socage tenures. 

(3.) Of the doctrine of tenure in these United States. 

Socage tenure denotes lands held by a fixed and deter¬ 
minate service, which is not military, nor in the power of 
the lord to vary at his pleasure. It was the certainty, and 
pacific nature of the service, duty, or render, which made 
this species of tenure such a safeguard against the wanton 
exactions of the feudal lords, and rendered it of such ines¬ 
timable value in the view of the ancient English. It was 


a Sir Thomas Clarke, the Master of the Rolls, in Burgess v. 
Wheate, 1 Eden's Rep. 191. has given a short, but clear view, of the 
progress of the feudal estale in its recovery from the feudal restraint 
of non-alienation. See also, Mr. Bull- r’s note, 77. to lib. 3. Co. 
Litt. V. No 6, 7, 8, 9, 10, and II.; and see especially the able and 
learned history of ihe alienation of land, in Dalrymplt's Essay on 
Feudal Property , ch. 3. 

b Lord Bacon's ft'orks, vol-iii. 359. 
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deemed by them a point of the utmost importance, to change 
their tenures by knight service into tenure by socage. 
Socage tenures are, however, of feudal extraction, and re¬ 
tain some of the leading properties of feuds, as has been 
shown by Sir Martin Wright, in his learned treatise on te¬ 
nures and which work has been freely followed by Sir 
William Blackstone, in his perspicuous and elegant, and 
we may truly add, masterly disquisitions on the feudal law. 
But most of the feudal incidents and consequences of so¬ 
cage tenure, are expressly abolished in New-York, by the 
act of 1787, already mentioned ; and they arc all annihilated 
by statute in Connecticut; and they have never existed, or 
they have ceased to exist, in all essential respects, in every 
other state. The only feudal fictions and services which 
appear to be retained in this state, consist of the feudal 
principle, that the lands in socage are held of some supe¬ 
rior or lord, to whom the obligation of fealty, and to pay a 
determinate rent, are due. The act of 1787 provided, 
that the socage lands were not to be deemed discharged of 
“ any rents certain, or other services incident, or belonging 
to tenure in common socage, due to the people of this 
state, or any mean lord, or other person, or the fealty or 
distresses incident thereunto.” The lord paramount of all 
socage land is none other than the people of this state, 
and to them, and them only, the duty of fealty ought to 
be rendered; and the quit-rents which were due to the 
king on all colonial grants, and to which the people suc¬ 
ceeded at the revolution, have been gradually diminished 
by commutation, under various acts of the legislature, and 
are now nearly, if not entirely extinguished. 

In our endeavours to discover the marks or incidents 
which still discriminate socage tenure from allodial proper¬ 
ty, we are confined to the doctrine of fealty, and of holding 
of a superior lord. Fealty was regarded by the ancient 


a P. 141. to 144. 
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law as the very essence and foundation of the feudal asso¬ 
ciation. It could not on any account be dispensed with* 
remitted, or discharged, because it was the vinculum commu¬ 
ne, the bond or cement of the whole feudal policy.® Feal¬ 
ty was the same as jidelitas. It was an oath of fidelity to 
the lord, and, to use the words of Littleton, 4 when a free¬ 
holder doth fealty to his lord, he shall lay his right hand 
upon a book, and shall say, “Knowye this, my lord, that I 
shall be faithful and true unto you, and faith to you shall 
bear, for the lands which I claim to hold of you, and that 
I shall lawfully do to you the customs and services which 
I ought to do at the terms assigned : so help me God and 
his saints.” This oath of fealty every where followed the 
progress of the feudal system, and created all those interest¬ 
ing ties and obligations between the lord and his vassal, which, 
in the simplicity of the feudal ages, they considered to be their 
truest interest and greatest glory. It was also the parent 
of the oath of allegiance, which is exacted by sovereigns 
in modern times. The continental jurists frequently con¬ 
sidered homage and fealty as synonymous; but this was 
not so in the English law, and the incident of homage 
was expressly abolished, by the act of 1787, while the inci¬ 
dent of fealty was as expressly retained. Homage, accord¬ 
ing to Littleton, was the most honourable and the most 
humble service of reverence, that a Frank tenant could 
make to his lord ; but it is quite too abject and servile a 
ceremony of submission, allegiance, and reverence, to be 
admissible at this day. 

Lands held in this state by socage tenure, (and all lands 
granted or patented before the revolution are so held,) 
would seem, in theory, to be chargeable with this oath of 
fealty; and every tenant, whether in fee, for life, or for 


a Wright on Tenures, p. 85. 55. 138. 140. 145. 
h Sec. 01. 

Vol.hi. 
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years, was, by the English law, obliged to render it when 
required, as being an indispensable service, due to the lord 
of whom he held. Fealty was at common law deemed in¬ 
separable from tenure of every kind, except the tenure 
in Frankalmoigne; but a tenant at will was not bound 
to it, as his estate was too precarious; and though Lit¬ 
tleton says, that a tenant for years was bound to render 
fealty to the lessor, Mr. Hargrave has referred to some 
cases which raise a doubt upon that point.® He also 
observes, that no statute has ever varied the law of fealty, 
and that the title to fealty still remains, though it is no 
longer the practice to exact its performance. However, if 
required, it must be repeated on every change of the lord, 
and the remedy for compelling the performance of fealty 
is by distress. 4 Sir Matthew Hale c says, the oath of 
fealty may be due to an inferior lord, and then the oath 
must have the saving salva Jide et ligentia domini re¬ 
gie. The question here occurs, can this oath of fealty be 
exacted in this state by landlords, and lords of manors, 
from tenants other than tenants at will, or from year to 
year ? The statute I have so often referred to, saves the ser¬ 
vices incident to tenure in common socage, and which, it 
presumes, may be due, not only to the people of this state, 
but to any mean lord, or other private person, and it saves 
the fealty and distresses incident thereunto. It would not 
be fit or expedient to retain this doctrine of the feudal 
fealty, in reference to any other superior than the chief 
lord of the fee, or, in other words, the people of this state, 
and then it resolves itself into the oath of allegiance which 
every citizen, on a proper occasion, may be required to 
take. Lord Coke did not designate any very material dif¬ 
ference between the oath of fealty, and the general oath 


a Littleton , sec. 117. ISO, 131, 1S2. 139. Co. Lilt. 63. a. 67. b. 
Harg. n. IS to lib. ii. Co. Lilt, 
b Harg. n. 20 to lib. ii. Co. Lift. 

* H. P. C. vol. i. 67. 
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of allegiance, though he raised the question as to the diffe¬ 
rence which might exist between them ; a but Sir Matthew 
Hale, 4 in a long and learned dissertation, undertakes to 
explain the difference between the oath of allegiance and 
the oath of fealty. The statute of 1787 was only a tran¬ 
script of the statute of 12 Charles II., and the provision 
was probably retained for greater caution ; and as the prac¬ 
tice of exacting fealty has gone entirely out of use in Eng¬ 
land, and was never known in this state, and is altogether 
inconsistent w^th our policy and manners, fealty, in the 
technical sense, may fairly be considered as a dormant in¬ 
cident of feudal tenure never to be revived. 6 

The statute of 1787, declares, that the tenures upon all 
grants from the people of this state, shall be allodial, and 
not feudal, and be discharged from all services whatsoever, 
and shall be taken to be, and continue in, free and pure al¬ 
lodium only/ 


a Co. Lilt. 68. b. 
b if. P. C ■ vol. i. p. 62—70. 

c In Cornell v. Lamb, 2 Coicen's Rep. 652. it was declared by 
Woodworth, J., that fealty was not, in fact, due on any tenure in this 
state, and had become altogether fictitious. 

d The statute would seem, according to the feudal theory, not to 
have been penned with philological accuracy, when it declares, that 
the tenure of all lands derived from the people of this state shall be 
allodial, and not feudal. Allodial estates have no mark of tenure, 
and are enjoyed in absolute right, and tenure signifies the holding of 
a superior lord. Sir Henry Spelman says, that the first place in 
which he met with tenere in a feudal sense, was among the laws of 
the Saliquesand Germans, in the constitution of the Emperor Con¬ 
rad, about the year 915, when benejicia , afterwards called feuds , first 
became hereditary. (Spelman's Treatise of Feuds, ch. S. Tenure 
est la maniere par quoy les tenements sont tenus des Seigneurs. Cus- 
tum.de JVbrm. cited by Sir Martin Wright on Tenures, p. 139. note.) 
But the statute has not committed any mistake, because it used the 
word, not in a feudal, hut in the popular sense, for right or title, in 
like manner as in England, the king, whose inheritance cannot pos¬ 
sibly import a tenure , is said to be seised in his demesne as of fee. 
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Thus, by one of those singular revolutions incident to 
human affairs, allodial estates, once universal in Europe, 
and then almost universally exchanged for feudal tenures, 
have now, after the lapse of many centuries, regained their 
primitive estimation in the minds of freemen. Though 
the doctrine of a feudal tenure by free and common so¬ 
cage, may be applicable in theory to a great part of the 
real property in this country, chartered and possessed be¬ 
fore our revolution, and though every proprietor be consi¬ 
dered as holding an estate in fee simple, ^pone of the in¬ 
conveniences of tenure are felt or known. We have veiy 
generally abolished the right of primogeniture, and prefe¬ 
rence of males, in the title by descent, as well as the feudal 
services, and the practice of subinfeudation, and all re¬ 
straints on alienation. Socage tenures do not exist any 
longer, even in theory, in those parts of this state which 
have been patented since the revolution ; and where they 
do exist, they partake of the qualities of allodial estates. 
An estate in fee simple means an estate of inheritance, 
and nothing more, and in common acceptation it has lost 
entirely its original meaning as a beneficiary or usufructua¬ 
ry estate, in contradistinction to that which is allodial. It 
was used even by Littleton and Coke, to denote simply an 
inheritance ; an^^flfey are followed by Sir Martin Wright, 
and Sir William Blackstone.® Whether a person holds 
his land in pure allodium , or has an absolute estate of in¬ 
heritance in fee simple, is perfectly immaterial, for his title 
is the same to every essential purpose. The distinction 
between the two estates has become merely nominal, and 
a very considerable part of Littleton’s celebrated treatise 
on tenures, on which Lord Coke exhausted his immense 
stores of learning, has become obsolete. But those parts 
of it which have ceased to be of modern application, will, 
nevertheless, continue, like the other venerable remains of 


a Co. Litt. 1. £ Blacks. Com. 106. 
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the Gothic system, to be objects of examination and study, 
not only to the professed antiquarian, but to every inquisi¬ 
tive lawyer, who, according to the advice of Lord Bacon, 
is desirous “ to visit and strengthen the roots and founda¬ 
tion of the science.” 4 


a (Test un beau spectacle gue celui des loix feodalcs: un rhine 
antique s'tleve : il fautpercer latent pour les ratines trouver. Mon¬ 
tesquieu’s account of the feudal laws is the best and most solid part 
of his work. He traces them up to the forests of Germany, and 
shows that they were suggested by the usages, piomoted by the po¬ 
licy, and matured by the martial genius of the ancient Germans. 
Those fierce tribes of barbarians, having long been inured to turbu¬ 
lent warfare, at length broke through the restraints imposed by disci- 
plinedjralour, put to flight the Roman eagles in all the northern pro¬ 
vinces of the empire, and finally prostrated the most extensive and 
best cemented monarchy which had ever insulted and enslaved man¬ 
kind. 


END OP VOLUME HI. 



